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Court of Appeals of the District of Columbia 

No. 5606. 

Katherine Jane Lee, Clarence William Lee, Helen Marie 

Lee et al., Appellants, 

vs. 

United States of America. 

a Supreme Court of the District of Colombia. 

District Court Docket, No. 2120. 

In re Acquisition of All Privately Owned Land in Reserva¬ 
tions “A” and “B” in the City of Washington, District 
of Columbia. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-en¬ 
titled cause, to wit: 

1 In the Supreme Court of the District 4>f Columbia, 
Holding a Special Term as a District Court of the 
United States. 

District Court Docket, No. 2120. 

In re Acquisition of All Privately Owned Land in Reserva¬ 
tions “A’ 7 and “B” in the City of Washington, District 
of Columbia. 

Petition . 

Piled July 20, 1931. 

The petition of the United States of America, brought by 
Leo A. Rover, United States Attorney for th? District of 

1—5606a 
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Columbia, acting under the instructions of the Attorney- 
General of the United States and at the request of the 
Secretary of the Treasury, respectfully shows as follows: 

I. That the Act of Congress approved May 25, 1926, c. 
380 (44 Stat. L. 630) provides as follows: 

That, to enable the Secretary of the Treasury to provide 
suitable accommodations in the District of Columbia for 
the executive departments, and independent establishments 
of the Government not under any executive department, and 
for courthouse, postoffices, immigration stations, custom 
houses, marine hospitals, quarantine stations, and other pub¬ 
lic buildings of the classes under the control of the Treasurv 
Department in the States, Territories, and possessions of 
the United States, lie is hereby authorized and directed 
to acquire, by purchase, condemnation, or otherwise, such 
sites and additions to sites as he may deem necessary, and 
to cause to be constructed thereon, and upon lands belong¬ 
ing to the Government conveniently located and available 
for the purpose (but exclusive of military or naval reserva¬ 
tions), adequate and suitable buildings for any of the 
foregoing purposes, giving preference, where he considers 
conditions justify such action, to cases where sites 
2 for puboic buildings have heretofore been acquired or 
authorized to be acquired, and to enlarge, remodel, 
and extend existing public buildings under the control of 
the Treasury Department, and to purchase buildings, if 
found to be adequate, adaptable, and suitable for the pur¬ 
poses of this Act, together with the sites thereof, and to 
remodel, enlarge, or extend such buildings and provide 
proper approaches and other necessary improvements to 
the sites thereof. When a building is about to be con¬ 
structed on a site heretofore acquired and such site is found 
by the Secretary of the Treasury to be unsuitable for its in¬ 
tended purpose, he is hereby further authorized and em¬ 
powered to acquire a new site in lieu thereof by purchase, 
condemnation, exchange, or otherwise, and except in case 
of exchange, to dispose of the present site by public sale 
and to execute the necessary quitclaim deed of conveyance, 
Provided, however, That the Secretary of the Treasury is 
also authorized to acquire a site for a building for the 
Supreme Court of the United States; Provided, further, 
That aside from the land that may be acquired for a site 
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for a building for the Supreme Court of the United States, 
and for enlarging the site of the Governijnent Printing 
Office, or erecting a storage warehouse or warehouses, the 
sum of $50,000,000, hereinafter authorized for projects in 
the District of Columbia, shall be used exclusively for the 
purpose of acquiring by purchase, condemnation, or other¬ 
wise, south of Pennsylvania Avenue and wes£ of Maryland 
Avenue, projected in a straight line to Twining Lake, such 
sites or additions to sites as the Secretary of the Treasury 
may deem necessary to provide such suitable office accom¬ 
modations in the District of Columbia as are hereinbefore 
mentioned, of constructing adequate and suitable buildings 
for the furnishing of such office accommodations on said 
sites or additions to sites, or on sites already owned by the 
Government south of Pennsylvania Avenue and west of 
Maryland Avenue, as above mentioned * # j * 

Sec. 6. The provisions of Section 10 of the Legislative, 
Executive, and Judicial Appropriation Act for the fiscal 
year ended June 30,1920, approved March 1,1919, relating 
to the assignment of space in public buildings in the Dis¬ 
trict of Columbia, shall apply to all buildings constructed, 
extended or enlarged under the provisions of this 
3 Act in the District of Columbia, and! no land for 
sites or enlargement of sites therefoij shall be ac¬ 
quired or land belonging to the United Stated be taken for 
sites or enlargement of sites therefor, without prior ap¬ 
proval of the Commission created by said Act of March 1, 
1919; no contract shall be let for any building or the en¬ 
largement or extension of any building in tfye District of 
Columbia, under the provisions of this Act without the ap¬ 
proval of said Commission as to the assignment and gen¬ 
eral arrangement of space therein; and said Commission 
shall determine the order in which buildings o^ enlargement 
of buildings in the District of Columbia, uiider the pro¬ 
visions of this Act shall be constructed. 

II. That the Act of Congress approved January 13,1928, 

c. 9 (45 Stat. L. 51) provides as follows: 

■ 

That to enable the Secretary of the Treasury to acquire 
economically and at an early date adequate iites for suit¬ 
able accommodations in the District of Columbia for the 
executive departments, and independent establishments of 
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ury Annex Numbered 1, northwardly to H Street, north¬ 
west. 

The Expenditures in the District of Columbia under the 
foregoing Act have not exceeded $15,000,000. 

IV. That the Act of Congress approved May 15, 1930, 
(Public No. 229, 71st Congress) makes the following appro¬ 
priation : 

Acquisition ofi triangle properties under the Act ap¬ 
proved January 13, 1928: For continuing the acquisition of 
property as authorized by the Act entitled ‘An Act author¬ 
izing the Secretary of the Treasury to acquire certain lands 
within the District of Columbia to be used as sites for 
public buildings/ approved January 13, 1928 (45 Stat., 
pp. 51, 52), $7,000,000. 

and the Act of Congress approved July 3,1930, (Public No. 
519, 71st Congress) makes the following appropriation: 

Acquisition of properties to be used as sites for public 
buildings, Washington, District of Columbia: For continu¬ 
ing the acquisition of property as authorized by the Act 
entitled “An Act authorizing the Secretary of the Treas¬ 
ury to acquire certain lands within the District of Columbia 
to be used as sites for public buildings”, approved January 
13, 1928 (45 Stat., pp. 51, 52), as amended by the Act ap¬ 
proved March 31, 1930, $2,000,000. 

6 And the Act of Congress approved Feb. 23, 1931 
(Public No. 716, 71st Congress), makes the follow¬ 
ing appropriation: 

Acquisition of triangle properties, under the Act ap¬ 
proved Jan. 13, 1928: For continuing the acquisition of 
property as authorized by the Act entitled ‘An Act au¬ 
thorizing the Secretary of the Treasury to acquire certain 
lands within the District of Columbia to be used as sites 
for public buildings’ approved Jan. 13, 1928 (U. S. C., 
Supp. Ill, title 40, sec. 341), as amended by the Act ap¬ 
proved March 31,1930, (46 Stat. pp. 136,137) $5,000,000. 

V. That the Secretary of the Treasury has found and 
determined that the lands constituting Reservations “A” 
and “B” as such Reservations are delineated in Folios 16 
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and 17 of the Reservations Book in the Offie^ of the Sur¬ 
veyor for the District of Columbia, including buildings and 
other structures, are necessary to be acquired for the public 
use, that is to say, to provide suitable accommodations in 
the District of Columbia for the executive departments, 
and independent establishments of the Government not 
under any executive department and suitable grounds, 
parking and approaches thereto, as authorized by the 
above-mentioned Acts of Congress approved May 25, 1926, 
c. 380 (44 Stat. 630), Jan. 13, 1928, c. 9 (45 Stat. 51) and 
March 31,1930, c. 99 (46 Stat. 139). j 
7 VI. That the Secretary of the Treasury, pursuant 

to the authority aforesaid, has endeavored to acquire 
by purchase all of the lands constituting ^aid squares 
known as Reservations “A” and “B”; that said Secretary 
has been able to purchase at fair, reasonable and satisfac¬ 
tory prices, only 51 of the lots in said squares knwon as 
Reservations “A” and “B”; viz: Lots 1, 4, 1^, 16, 17, 18, 
19, 21, 25, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 3?, 41, 45, 46, 
803, 804, 805, 808, 809, 810, 811, 814, 815, 816, 81|7 and 818 in 
Reservation “A”, and Lots 31, 32, 33, 34, 45, 49, 51, 800, 
801, 804, 806, 810, 812, 813, 819 and 820 in Reservation 
“ B ’ 9 ; and there have been acquired for and in the name of 
the United States by purchase by the Executive and Dis¬ 
bursing Officer of the Arlington Memorial Bridge Commis¬ 
sion Lots 19, 20, 22, 23, 24, 26 and 27 and Assessment and 
Taxation Lot 816 in Reservation “B”; and the Secretary 
of the Treasury, pursuant to the authority aforesaid, is 
therefore under the necessity of causing the regaining lots 
constituting said squares to be acquired by condemnation 
as provided in the Acts of Congress aforesaid; that said 
Secretary has determined that it is necessary and advan¬ 
tageous to acquire for and in the name of the United States 
by condemnation under judicial process said remaining lots 
and that condemnation proceedings be instituted for the 
acquisition of said remaining lots which now constitute all 
privately owned lands in said squares known ^s Reserva¬ 
tions “A” and “B”. And said Secretary has hy letter to 
the Attorney General of the United States dated July 15, 
1931, requested that a proceeding in rem for the icondemna- 
tion of said lands, with the improvements thereon, be insti¬ 
tuted in this Honorable Court, holding a Special Term as 
a District Court of the United States. A copy of said 
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request marked Exhibit “A” is appended hereto and made 
a part of this petition. 

8 VII. That the Act of Congress approved March 
1, 1929, entitled ‘An Act to provide for the acquisi¬ 
tion of land in the District of Columbia for the use of the 
United States’, provided as follows: 

That whenever | the head of any executive department or 
independent bureau, or other officer of the United States, 
or any board of commission of the United States, herein¬ 
after referred to as the acquiring authority, has been, or 
hereafter shall brf, authorized by law to acquire real prop¬ 
erty in the District of Columbia for the construction of any 
public building, or work, or for parks, parkways, public 
playgrounds, or any other public purpose, such acquiring 
authority shall be, and hereby is, authorized to acquire the 
same in the name of the United States by condemnation 
under judicial process whenever in the opinion of such ac¬ 
quiring authority it is necessary or advantageous so to do; 
and in every such case the Attorney General of the United 
States, upon the k-equest of such acquiring authority, shall 
cause a proceeding in rem for such condemnation to be 
instituted in the Supreme Court of the District of Colum¬ 
bia, holding a Special Term as a District Court of the 
United States, which court is hereby vested with jurisdic¬ 
tion of all such cases of condemnation with full power to 
hear and determine all issues of law and fact that may 
arise in the same. 

VIII. That this petition is accordingly instituted pur¬ 
suant to the said request of the Secretary of the Treasury; 
that the authority under which said lands are to be ac¬ 
quired is the above-mentioned Act of May 25, 1926, c. 380 
(44 Stat. 630); as amended by the Act of Jan. 13, 

9 1928, c. 9 (45 Stat. 51) and the Act of March 31, 
1930, c. 99 (46 Stat. 139) and that the public use for 

which said lands, including all buildings and other struc¬ 
tures, are to be acquired is the public use in said Acts men¬ 
tioned, that is to say, to provide suitable accommodations 
in the District of Columbia for the executive departments 
and independent establishments of the Government not 
under any executive department, and suitable grounds, 
parking and approaches thereto. 
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IX. That the lands necessary to be acquired by the United 
States for the public use hereinbefore stated and sought to 
be condemned in this proceeding are: 

All privately owned lands in Reservations “A” and “B” 
in the City of Washington, District of Coluipbia, as said 
Reservations appear in Folios 16 and 17 of tlie Reserva¬ 
tions Book in the Office of the Surveyor of the District of 
Columbia, including buildings and other structures, and 
including any private interest, if such there be, in the pub¬ 
lic allevs in said Reservations. 

* 


The lots into which said privately owned lands are di¬ 
vided are herein designated and numbered for convenience, 
as Parcels I to XXXIV both inclusive. 

X. That the lots constituting all privately qwned lands 
in Reservation “A” and the public alleys i^i the same 
(herein designated and numbered for convenience, as Par¬ 
cels I to XIII, bith inclusive), and the names of the owners 
of said lands, so far as ascertainable by reasonable inquiry, 
and the names of the persons in actual and open possession 
of the same are as follows: 

* * # * * # * 

10 (Omitted matter being Parcel I to IX, both in¬ 
clusive.) 

Parcel X. 

| 

(a) Lot numbered Twenty-two (22) in Reservation “A”, 
(b) Lots numbered Forty-three (43) and (44) pi John W. 
Lee’s Sub-division in Reservation 44 A”, as ppr plat re¬ 
corded in Liber 55, Folio 74 of the records of t|ie Office of 
the Survevor of the District of Columbia. 

* I 

Said Parcel X contains, according to the plat ^>f the Sur¬ 
veyor of the District of Columbia, 8,611.04 square feet. 
Said parcel is improved by premises 332 and 330 Penn¬ 
sylvania Avenue, Northwest, in the City of Washington, 
District of Columbia. 

According to the land records of the District of Colum¬ 
bia, John W. Lee died seized and possessed of iaid Parcel 
X and devised the same to his wife, Sarah J. Lee, for and 

2—5606a 
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during the term of her natural life or so long as she should 
remain his widow,: in trust for the purposes and uses in said 
will mentioned and upon her death or remarriage, to his 
four children. According to said land records, said parcel 
is now owned by Sarah J. Lee, in trust for the term of her 
natural life or so long as she remains a widow, with limita¬ 
tions over to Ernest C. Lee, Mary A. Lee, Katherine Jane 
Lee, infant, Clarence William Lee, infant, Helen Marie Lee, 
infant and John Francis Lee, infant. Said parcel is in the 
possession of said owners. 

Parties: Sarah J. Lee, Ernest C. Lee, Mary A. Lee, Kath¬ 
erine Jane Lee, infant; Clarence William Lee, infant; Helen 
Marie Lee, infant; John Francis Lee, infant. 


# # • * # * * 

11 XII. (Omitted matter being Parcels XI to XXXIV 
both inclusive.) 

That the plans showing the lands to be acquired, made 
by the Surveyor of the District of Columbia, and marked 
Exhibits “B” and “C” are appended to and made a part 
of this petition. 

XIII. That for the purpose of setting forth a description 
of the lands to be acquired sufficient for the identification 
thereof, together with the names of the owners, as far as 
ascertainable by reasonable inquiry, and the persons in 
actual and open possession of the same, petitioner has 
caused diligent search to be made among the records, both 
public and private, in the District of Columbia where such 
information should properly be found, and has likewise 
made inquiry of all persons likely to have knowledge con¬ 
cerning the descriptions and bounds of said lands, the 
names and addresses of the owners thereof, and all other 
persons interested therein, as w^ell as the persons in posses¬ 
sion or occupation of the same. In connection with the 
description of each of the said parcels, petitioner has set 
forth, as far as petitioner has been able to ascertain them, 
the names of all such persons or parties to this proceeding, 
but all persons owning or claiming to ow r n, or having, or 
claiming to have, any right, title, interest or estate in the 
lands to be acquired, or to be entitled to compensation in 
respect of the taking of the same, and all persons in posses¬ 
sion of the same or occupying the same, whoever they may 
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be, whether they are named in this petition or not, are 
hereby made parties to this proceeding to the end 

12 that all private right, title interest and estate, what¬ 
soever it may be, in or to said lands hereinbefore 

described and designated, respectively as Parcels I to 
XXXIV, both inclusive, may be acquired, expropriated, 
and divested, and that an absolute and indefeasible title to 
the same may be vested in the United States in fee simple 
free, clear and discharged of and from air liens, encum¬ 
brances, servitudes, charges, demands, claims, restrictions 
and covenants whatsoever. 

XIV. (Omitted matter being alphabetical lists of names 
and addresses of persons interested in the different parcels 
concerned.) 

# * # # # * i # 

13 XV. The estate in said lands whicjti the United 
States intends by this proceeding to acquire for the 

public use hereinbefore stated in a s estate in fee simple 
absolute. 

14 Wherefore, the premises considered, petitioner 
prays this honorable Court: 

1. To cause public notice of the institution! of this pro¬ 
ceeding to be given by an Order of Citation requiring all 
persons claiming to have any right, title, interest or estate 
in the lands described in this Petition, or to tye entitled to 
compensation in respect of the taking of the ^ame, and all 
persons occupying the same, to appear in thik Court on a 
day to be named in said Order of Citation to answer this 
petition and make claim for the compensation t|o which they 
deem themselves entitled. 

2. To designate the period during which and the news¬ 
papers or newspaper in which, said Order of Citation shall 
be published and to prescribe the manner of service of a 
copy thereof upon the persons, resident and pon-resident, 
named therein. 

3. To appoint, after the return day specified in said 
Order of Citation, guardians ad litem for any persons hav¬ 
ing, or claiming to have, any right, title, interest or estate 
in the lands to be acquired or entitled, or clajiming to be 
entitled, to compensation in respect of the taking of the 
same, or entitled, or claiming to be entitled to the posses- 
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sion of the same, who shall appear to be under legal dis¬ 
ability by reason of infancy, insanity, idiocy or other like 
causes. 

4. To ascertain and determine, in accordance with the 
provisions of the Act of Congress entitled 44 An Act to pro¬ 
vide for the acquisition of land in the District of Columbia 
for the use of the United States’’ approved March 1, 1929, 
the compensation or damages to be awarded and paid for 
the taking of the lands to be herein condemned for the use 
of the United States; to ascertain and determine the 

parties entitled to the sums awarded as just compen- 
15 sation, respectively for said lands; and upon pay¬ 
ment to, or into the registry of the Court for the use 
of the parties entitled, of the sums adjudged to be just com¬ 
pensation for the lands condemned to pass an order declar¬ 
ing that the title to the said lands is vested in the United 
States of America in fee simple absolute. 

5. To make all necessary orders and give all necessary 
directions to carry into effect the object and intent of said 
Act entitled 44 An Act to provide for the acquisition of land 
in the District of Columbia for the use of the United 
States”, approved March 1, 1929, and the Acts of May 25, 
1926, c. 380, January 13, 1928, c. 9, and March 31, 1930, c. 
99 hereinbefore mentioned. 

6. In the event of the filing of a Declaration of Taking 
pursuant to section 10 of the Act entitled 4 4 An Act to pro¬ 
vide for the acquisition of land in the District of Columbia 
for the use of the United States”, approved March 1, 1929, 
to take such action and pass such orders or judgments as 
may be necessary or proper to vest title to the lands de¬ 
scribed in the Declaration in fee simple absolute in the 
United States of America and the right to just compensa¬ 
tion for the same in the persons entitled thereto; to ascer¬ 
tain and award such just compensation for said lands and 
establish the same by judgment; to fix the time within 
which, and the terms upon which, the parties in possession 
of said lands shall be required to surrender possession of 
the same to the petitioner; and to make such orders in re¬ 
spect to encumbrances, liens, rents, taxes, assessment, in¬ 
surance, and other charges, if any, as shall be just and 

equitable. 

7. To take such action and pass such writs as may 
be necessary or proper to cause the lands described 
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in this petition to be condemned and taken by the United 
States and an absolute, indefeasible and unqualified title in 
fee simple therein, free from all liens, encumbrances, servi¬ 
tudes, charges, demands, claims, restrictions hnd covenants 
whatsoever, to vest in the United States of America; and 
thereupon to pass such orders and judgments and issue 
such writs as may be necessary or proper to put said 
United States in possession of said lands. 

8. To grant such other and further relief as the nature 
of the case may require. 

THE UNITED STATES OF AMERICA, 
By LEO A. ROVER, 

United States Attorney. 

HENRY H. GLASSIE, 

Special Assistant to the 

Attorney General, of Counsel. 

A. G. L. 


17 Answer of Clarence William Lee, Helen Marie Lee , 
John Francis Lee y and Katherine Jane Lee 7 by 
Their Guardian ad Litem , John D. Fitzgerald. 

Filed August 27, 1931. 

The answer of Clarence William Lee, Helen Marie Lee, 
John Francis Lee and Katherine Jane Lee, infant respond¬ 
ents herein, by their guardian ad litem, Johiji D. Fitzger¬ 
ald, respectfully states: 

That they are the owners of an undivided one-third in¬ 
terest during the life or widowhood of Sarah J. Lee, and 
of an undivided one-half interest in fee simple following 
the death or re-marriage of said Sarah J. Lee, in and to 
Parcel X, described in the petition herein ajs Lot 22, in 
Reservation “A” and Lots 43 and 44 in John W. Lee’s 
sub-division in Reservation “A,” and the improvements 
thereof, their ownership being derived frorp the provi¬ 
sions of the will of John W. Lee, dated October 21, 1907, 
and duly probated in the Probate Division of\ this Honor¬ 
able Court. The references in the petition herein to Mary 
A. Lee as being one of the owners of said parcel is erro¬ 
neous, as her status is only that of widow of (|larence Lee, 
a son of said testator, and said Clarence Lee having pre¬ 
deceased his mother, the aforesaid Sarah J. Lee, he never 
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liad any immediate seisin, and these respondents do not 
take from him but solely through the aforesaid will. 

These respondents claim just compensation for the value 
of their lands and premises with the improvements there¬ 
on, sought to be acquired in this proceeding. 

They deny any right in the petitioner to file a declara¬ 
tion of taking referred to in prayer 6 of the petition, 
18 and say that any taking or attempted taking in ad¬ 
vance of full compensation to these respondents is a 
violation of the provisions of the 5th amendment to the Con¬ 
stitution of the United States, and further say that the pro¬ 
visions in the Statutes referred to in the petition attempting 
to confer any such right upon the petitioner are utterly nul 
and void because in violation of said 5th amendment. 

CLARENCE WILLIAM LEE, 
HELEN MARIE LEE, 

JOHN FRANCIS LEE, 
KATHARINE JANE LEE, 

By JOHN 1). FITZGERALD, 

Guardian ad Litem. 


District of Columbia, To wit: 

I, John D. Fitzgerald, being first duly sworn, depose 
and say that I have read the foregoing answer by me sub¬ 
scribed, and know the contents thereof, and that I verily 
believe the facts therein stated to be true. 

JOHN D. FITZGERALD. 

Subscribed and sworn to before me this 27th day of 
August, A. D. 1931. 

FRANK E. CUNNINGHAM, 

Clerk , 

By ALF G. BUHRMAN, 

Assf. Clk. 

19 Declaration of Taking. 

Filed December 9, 1931. 

By virtue of the provisions of the Act of Congress en¬ 
titled “An Act td provide for the acquisition of land in the 
District of Columbia for the use of the United States,’’ 
approved March 1, 1929, c. 416 (45 Stat. 1415), I, Andrew 
W. Mellon, Secretary of the Treasury of the United States, 
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the authority empowered by law to acquire ! the lands, in¬ 
cluding buildings and other structures, in the District of 
Columbia described in the petition in this cause, hereby 
make and file this Declaration of Taking pursuant to the 
Act of Congress aforesaid, and by these presents declare 
that the lands, including buildings and oth^r structures, 
described in said petition and set forth in Schedule A, 
hereto annexed and made part of this Declaration, are 
hereby taken for the use of the United States. 

And I, Andrew W. Mellon, acting in the capacity afore¬ 
said, hereby state that the authority under which said 
lands are taken is the authority of the Act of Congress 
entitled “An Act to provide for the construction of cer¬ 
tain public buildings, and for other purposes,” approved 
May 25, 1926, c. 380 (44 Stat. 630; the Act of Congress 
entitled “An Act authorizing the Secretary of the Treas¬ 
ury to acquire certain lands within the District of Colum¬ 
bia to be used as sites for public buildings/’ approved 
January 13, 1928, c. 9 (45 Stat. 51), arid the Act of 
20 Congress entitled “An Act to amend the Act en¬ 
titled ‘An Act to provide for the construction of cer¬ 
tain public buildings, and for other purpose^/ approved 
May 25, 1926 (44 Stat. 630); the Act entitle^ ‘An Act to 
amend section 5 of the Act entitled ‘An Acj; to provide 
for the construction of certain public buildings and for 
other purposes’ approved May 25, 1926’ dat<kd February 
24, 1928, (45 Stat. 137); and the Act entitled ‘An Act 
authorizing the Secretary of the Treasury to acquire cer¬ 
tain land within the District of Columbia to be used as 
space for public buildings’ approved January 13, 1928 
(45 Stat. 51)” approved March 31, 1930, (46 Stat. 136); 
that the public use for which said lands are thereby taken 
is the use in said acts mentioned, that is to say, to provide 
suitable accommodations in the District of Columbia for 
the executive departments and independent establishments 
of the Government not under any executive department, 
and suitable grounds, parking and approaches thereto; 
that a description of the lands taken sufficient for the iden¬ 
tification thereof is set forth in Schedule A,j hereto an- 

• tn • 7| 

nexed and made part of this Declaration; thaf the estate 
hereby taken in said lands for the public use Aforesaid is 
an estate in fee simple absolute; and that a p^an, marked 
“B,” of the lands taken is hereto annexed. 
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And I, Andrew W. Mellon, acting in the capacity afore¬ 
said, hereby state that the sums of money estimated by 
me, as the acquiring authority aforesaid, to be just com¬ 
pensation, respectively, for the lands taken, including the 
buildings and structures, are set forth in said Schedule A, 
annexed to and made part of this Declaration, under the 
several descriptions of said lands; and as the authority 
empowered by law to acquire said lands, including build¬ 
ings and other structures, I hereby deposit in the 

21 registry of this Honorable Court, to the use of the 
persons entitled thereto, the amounts of the esti¬ 
mated compensation set forth in said Schedule A, and 
thereby stated in this Declaration. 

In witness whereof I have hereunto set my hand this 
13th day of November, 1931, in the City of Washington, 
District of Columbia. 

A. W. MELLON, 
Secretary of the Treasury. 

22 Schedule A Annexed to and Forming Part of the 

Foregoing Declaration of Taking. 

• **•#•« 

Parcel X. 

(a) Lot numbered Twenty-two (22) in Reservation 
4 ‘A”, (b) Lots numbered Forty-three (43) and Forty-four 
(44) in John W. Lee’s subdivision in Reservation “A”, 
as per plat recorded in Liber 55, Folio 74 of the records 
of the Office of the Surveyor of the District of Columbia. 

Said Parcel X contains, according to the plat of the 
Surveyor of the District of Columbia, 8,611.04 square feet. 
Said parcel is improved by premises 332 and 330 Pennsyl¬ 
vania Avenue, Northwest, in the City of Washington, 
District of Columbia. 

The sum of money estimated by the acquiring authority 
to be just compensation for the aforesaid lands constituting 
said Parcel X ini this proceeding and hereby taken is the 
sum of Eighty-Three thousand dollars ($83,000.00). 

(So much of Schedule as covers other Parcels in 
Reservations “A” and “B” is omitted.) 
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Memorandum. 

December 9, 1931.—$290,327 deposited in Registry by 
U. S. Treasurer for Reservation “A”, of which amount 
$83,000 was deposited expressly as estimated compensa¬ 
tion for Parcel X in Reservation “A”. 

i 

23 Petition for an Order Fixing the Time Within 

Which and the Terms Upon Which the Parties in 
Possession of the Lands Embraced in the Declaration of 
Taking Filed in This Cause Shall be Required to Sur¬ 
render Possession of the Same. 

Filed December 9, 1931. | 

j 

The petition of the United States of America respect¬ 
fully shows as follows: 

1. That on the 20tli day of July, 1931, the tjnited States 
instituted this proceeding for the condemnation of all 
privately owned land in Reservations A anq. B, with the 
buildings and structures thereon, in the City of Washing¬ 
ton, District of Columbia, and such proceedings were had 
that on the 3rd day of November, 1931, a jury j was selected, 
impaneled and sworn for the trial of the issues in the 
proceeding. 

2. On the 9th day of December, 1931, the Authority em¬ 
powered by law to acquire for the use of the United States 
the lands described in the petition in this c^use, namely 
the Honorable Andrew W. Mellon, Secretary 6f the Treas¬ 
ury of the United States, filed in this cause ^ Declaration 
of Taking pursuant to the provisions of the 4^ct of March 
1, 1929, c. 416 (45 Stat. L. 1415) declaring that the lands 
to be condemned in this proceeding were tiken thereby 
for the use of the United States and stating (1^ the author¬ 
ity under which and the public use for which said 

24 lands were taken; (2) a description pf the lands 
taken sufficient for the identification thereof; (3) 

the estate in said lands taken for said public use; and (4) 
the sum of money estimated by the acquiring jauthority to 
be just compensation for the lands taken and to which 
Declaration was annexed, in accordance with said Act of 
March 1, 1929, a plan of said lands. 

3—5606a 
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And the said Andrew W. Mellon, the acquiring authority- 
aforesaid, did on the 9th day of December, 1931, at the time 
of the filing of said Declaration of Taking, deposit in the 
registry of this Court, to the use of the persons entitled 
thereto, the amount of the estimated compensation stated 
in said Declaration, aggregating $769,945.00. 

3. That the Act entitled 44 An Act making Appropriations 
for the Treasury and Post Office Departments for the fiscal 
year ending June 30, 1931, and for other purposes,” ap¬ 
proved May’ 15, 1930, c. 289 (46 Stat. L. 335) makes an 
appropriation as follows: 

Acquisition of triangle properties under the Act ap¬ 
proved January 13, 1928: For continuing the acquisition 
of property as authorized by the act entitled 4 An Act 
authorizing the Secretary of the Treasury to acquire cer¬ 
tain lands within the District of Columbia to be used as 
sites for public buildings,’ approved January- 13, 1928, 
(45 Stat. pp. 51, 52), $7,000,000. 

That the Act entitled 4 4 An Act Making appropriations 
to supply’ deficiencies in certain appropriations for the 
fiscal y’ear ending June 30, 1930, and prior fiscal years, to 
provide supplemental appropriations for the fiscal years 
ending June 30, 1930, and June 30, 1931, and for other 
purposes,” approved July- 3, 1930, c. 846 (46 Stat. L. 860), 
makes an appropriation as follows: 

Acquisition of properties to be used as sites for public 
buildings, Washington, District of Columbia; For continu¬ 
ing the acquisition of property r as authorized by the Act 
entitled 4 An Act authorizing the Secretary of the Treasury 
to acquire certain lands within the District of Columbia 
to be used as sites for public buildings,’ approved January^ 
13, 1928 (45 Stat.i pp. 51, 52), as amended by the Act ap¬ 
proved March 31, 1930, $2,000,000. 

25 And the Act of Congress approved Feb. 23, 1931, 
c. 277 (46 Stat. #1231), makes the following appro¬ 
priations : 

Acquisition of triangle properties under the Act ap¬ 
proved January’ 13,1928: For continuing the acquisition of 
property* as authorized by* the Act entitled 4 An Act au¬ 
thorizing the Secretary of the Treasury to acquire certain 
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lands within the District of Columbia, to be used as sites 
for public buildings,’ approved January 13, 1928 (U. S. C., 
Supp. Ill, title 40 sec. 341), as amended by the Act ap¬ 
proved March 31, 1930, (46 Stat. pp. 136, 1^7), $5,000,000. 

That the funds made available by the appropriation acts 
aforesaid and now available thereunder are ample and suffi¬ 
cient to satisfy any and all judgments that may be rendered 
against the United States as just compensation for the 
lands taken by force of said Declaration pf Taking. 

4. That the public purpose declared in the Acts of Cong¬ 
ress by virtue of which said lands sought to be condemned 
in this proceeding and for which the same' are taken by 
force of said Declaration of Taking imperatively requires 
that possession of the same be surrendered kt the earliest 
practicable date to the United States of America. A large 
part of Reservations A and B has already bein acquired by 
purchase and the United States is now in possession of the 
same. The possession of the whole of Reservations A and B 
is necessary for the prompt development of the Mall in con¬ 
nection with the Public Building Program ana the extension 
of Constitution Avenue (already partially completed) from 
the Arlington Memorial Bridge to the Capitol and also for 
other street improvements now in progress j to the Union 
Station. It is a part of the plan of public improvement 
that this work be completed in time for the celebration of 
the 200th anniversary of the birth of President George 
Washington and for that purpose it is necessary that the 
buildings now remaining on Reservations A 'and B be re¬ 
moved before the end of January 1932. Appropriations 
for the completion of these improvements jliave already 
been made and are now available. The Government al¬ 
ready having title and possession of a large part of 

26 Reservations A and B it is essential for the execu¬ 
tion of the public purposes above mentioned that 
the title to the rest of the land in said squares, the same 
being the parcels included in this condemnation proceeding, 
and the possession thereof be immediately Vested in the 
United States of America at the earliest practicable date 
and not later than the 2nd day of January 19|32. 

5. The United States, therefore, respectfully petitions 
that this Honorable Court will fix the time within which the 
parties in possession shall be required to surrender pos- 
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session of said lands to the United States, which petitioner 
suggests shall be not later than the 2nd day of January, 
1932; and that this Court will further fix the terms upon 
which such possession shall be surrendered; and to that 
end shall make such orders with respect to encumbrances, 
liens, rents, taxes, assessments, insurance, and other 
charges, if any, as shall be just and equitable, and deter¬ 
mine what sums will be justly due and payable to the 
United States by way of compensation for the use and 
occupation of the several parcels in this proceeding from 
the date of the vesting of the title to the same in the United 
States by force of said Declaration of Taking and said 
deposit of the estimated compensation in the registry of 
this Court on the 9th day of December 1931, down to the 
date of the surrender of possession of said parcels, re¬ 
spectively, to the United States by direction of this Court 
pursuant to Sec. 10 of said Act of March 1, 1929, c. 416 
(45 Stat. 1415). 

Wherefore petitioner prays: 

(1) That this Honorable Court will pass an order herein 
fixing the time within which and the terms upon which the 
parties in possession of the lands aforesaid, including the 
buildings and other structures thereon, shall surrender 
the same to the United States. 

(2) That this Court determine what parties are entitled 
to the sums of money respectively deposited in the registry 

of this Court as the estimated compensation for said 
27 parcels of land, including buildings and other struc¬ 
tures, and what liens, mortgages, trusts, charges, en¬ 
cumbrances, taxes or assessments subsisting, due or 
exigible at the time of the transfer of the title to said lands 
by force of said Declaration of Taking are to be paid, 
satisfied or discharged out of the amounts deposited in 
Court as the estimated compensation for said lands and 
out of such further sums, if any, as shall be ascertained, 
awarded and adjudged to constitute just compensation for 
said lands thereby taken, and what sums are justly payable 
for the use and occupation of said parcels, respectively, 
from the date of the vesting of title thereof to the surrender 
of possession, and to that end that the Court refer this 
cause if need be to the auditor of the Court or to a Special 
Master to report in respect of the same. 
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(3) That this Honorable Court will make such orders 
in respect of encumbrances, liens, rents, taxes, assessments, 
insurance, and other charges, if any, as shall be just and 
equitable. 

(4) That a rule issue upon said petition requiring the 
persons in possession of said lands, and all other parties 
in interest, to show cause at a date to be seated in said 
rule why the possession of said lands should not be sur¬ 
rendered to the United States on or before th)e 2nd day of 
January, 1931, or such other date as to th^ Court shall 
seem just and reasonable; said order to be served upon the 
said parties or their respective attorneys of rbcord during 
such time as shall be fixed in said rule. 

(5) That this Honorable Court will grant siich other and 
further relief as the nature of the case may require and to 
the Court seem just and meet. 

LEO A. R(}VER, 

United States Attorney. 

HENRY H. GLASSIE, 

Special Assistant to the 

Attorney General, of Counsel. 

28 District of Columbia, To wit: j 

I, Leo A. Rover, United States Attorney ini and for the 
District of Columbia, on oath depose and say that I have 
read the foregoing and annexed petition by mp subscribed 
and know the contents thereof, and that the ^matters and 
things therein stated I verily believe to be trap. 

LEO A. ROVER, 

United States Attorney. 

• Subscribed and sworn to before me this 9th| day of De¬ 
cember, 1931. 

[notarial seal.] ALLEN J. KRQUSE, 

Notary Public, D. C. 

29 Rule to Show Cause on Petition for an Order Fixing 

the Time Within Which and the Terms JJpon Which 

Possession of the Lands Embraced in the Declaration of 

Taking Filed in This Cause Shall Be Surrendered to the 

United States. 

Filed December 9, 1931. 

Upon consideration of the Declaration of Taking exe¬ 
cuted by Andrew W. Mellon, Secretary of the Treasury of 
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the United States, the authority empowered by law to 
acquire the lands, including the buildings and other struc¬ 
tures thereon, constituting all privately owned land in Res¬ 
ervations A and B, in the City of Washington, District of 
Columbia, and filed in this cause on the 9th dav of Decern- 
ber, 1931, and of the deposit on the same day of the sums 
estimated by said acquiring authority as just compensation 
for said lands, including buildings and other structures, 
described in said Declaration, and taken by force thereof, 
and of the petition of the United States filed herein on the 
9th day of December, 1931, praying (1) That this Honor¬ 
able Court will pass an order herein fixing the time within 
which and the terms upon which the parties in possession 
of the lands aforesaid, including the buildings and other 
structures thereon, shall surrender the same to the United 
States; (2) That this Court determine what parties are en¬ 
titled to the sums of money respectively deposited in the 
registry of this Court as the estimated compensation for 
said parcels of land, including buildings and other struc¬ 
tures, and what liens, mortgages, trusts, charges, encum¬ 
brances, taxes or assessments subsisting, due or exigible 
at the time of the transfer of the title to said lands 
30 by force of said Declaration of Taking are to be paid, 
satisfied or discharged out of the amounts deposited 
in Court as the estimated compensation for said lands and 
out of such further sums, if any, as shall be ascertained, 
awarded and adjudged to constitute just compensation for 
said lands thereby taken, and what sums are justly payable 
for tlie use and occupation of said parcels, respectively, 
from the date of the vesting of title thereof to the sur¬ 
render of possession, and to that end that the Court refer 
this cause if need be to the auditor of the Court of to a Spe¬ 
cial Master to report in respect of the same; (3) That this 
Honorable Court will make such orders in respect of encum¬ 
brances, liens, rents, taxes, assessments, insurance, and 
other charges, ifi any, as shall be just and equitable; (4) 
That a rule issue upon said petition requiring the persons 
in possession of said lands, and all other parties in interest, 

to show cause at a date to be stated in said rule whv the 

* 

possession of said lands should not be surrendered to the 
United States on or before the 2nd day of January, 1932, 
or such other date as to the Court shall seem just and rea¬ 
sonable: said order to be served upon the said parties or 
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their respective attorneys of record during shell time as 
shall be fixed in said rule; (5) That this Honorable Court 
will grant such other and further relief as tlib nature of 
the case may require and to the Court seem juit and meet. 

It is this 9th day of December, 1931, Ordeijed that the 
owners and parties in possession of said lands and all other 
parties interested, be, and they are hereby, required to 
show cause in this Court on the 21st day of December, 1931, 
at 10 o’clock, a. m., why the prayers of said petition should 
not be granted and why they should not, respectively, be 
required to surrender possession of said lands, and 

31 each of them, to the United States on ot* before the 

2nd day of January, 1932. j 

Provided that a copy of this order be served in respect 
of each of said parcels upon the said parties wfio have ap¬ 
peared in this cause, or their respective attorney’s of record 
on or before the 15th day of December, 1931, or in lieu of 
such service, by posting a copy of this order in a conspicu¬ 
ous place on said lands or any of them before sjaid date. 

JOSEPH W. pOX, 

Justice . 

32 Motion to Dismiss Declaration of Taking and Peti¬ 

tion Filed December 9,1931, and to Discharge Rule 
Issued December 9, 1931, All in so far as Parcel X Here¬ 
in is Concerned. 

Filed December 23, 1931. 

Come now Katherine Jane Lee, Clarence 'William Lee, 
Helen Marie Lee and John Francis Lee, infants, by their 
guardian ad litem John D. Fitzgerald, and Shrah J. Lee 
and Ernest C. Lee, together constituting all the owners of 
Parcel X herein concerned, and respectively move the Court 
to dismiss, severally and separately, the Declaration of 
Taking and Petition filed herein December 9, lf931, and to 
discharge the Rule issued December 9, 1931, all in so far 
as said Parcel X is concerned. As ground for the motion, 
they show to the Court that each and every of the acts 
taken and sought to be taken with respect to said Parcel X 
violates the guarantee of the Fifth Amendment to the Con¬ 
stitution of the United States against the taking of private 
property for public use without just compensation, in that 
there is no adequate provision for enforcing th|e pledge of 
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the United States to actually pay to the owners of said 
Parcel the further or additional amount which may ulti¬ 
mately be adjudged in these proceedings to be requisite 
for just compensation. 

JOHN D. FITZGERALD, 

GEO. E. SULLIVAN, 

Attorneys for Katherine Jane Lee, Clarence 
William Lee, Helen Marie Lee, and John 
Francis Lee, Infants, and Sarah J. Lee, 
Ernest C. Lee. 

33 Order Denying Motions to Dismiss Declaration of 

Taking, Petition, and Rule. 

Filed Dec. 23, 1931. 

• **•••* 

The motions to dismiss the declaration of taking filed 
herein on the 9th day of December, 1931, and the petition 
to fix the time within which and the terms upon which pos¬ 
session of the parcels of land embraced in said declaration 
of taking should be surrendered to the United States and 
to discharge the rule to show cause issued on said petition, 
filed on behalf of the parties interested in Parcels 10, 15, 
17 and 32, came on for hearing and w T ere argued by counsel, 
whereupon it is this 23rd day of December, 1931, 

Adjudged and ordered that said motions be, and the same 
are, hereby severally denied, exceptions being noted by 
the movers. 

JOSEPH W. COX, 

Justice. 


34 Answer of Owners of Parcel X to Petition Filed De¬ 
cember 9, 1931, and Rule Issued December 9, 1931, 
in so far as Said Percel X Herein is Concerned. 

Filed December 24,1931. 

For answer to the petition filed herein December 9, 1931, 
and the rule issued herein December 9, 1931, respondents 
Katherine Jane Lee, Clarence William Lee, Helen Marie 
Lee and John Francis Lee, infants, by their guardian ad 
litem John D. Fitzgerald, and Sarah J. Lee and Ernest C. 
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Lee together constituting the owners of Patcel X herein, 
respectfully state: j 

i 

1. They admit the averments of paragraph 1 of said 
petition. 

2. They admit the filing as alleged of a paper styled 
Declaration of Taking and also the deposit in the Registry 
of the Court of the total sum alleged, but they say that 
only $83,000 thereof was treated as being for the benefit 
of said Parcel X. They further say that they deny that 
the Secretary of the Treasury ever made any bona fide 
estimate that said $83,000 was, or would be, just com¬ 
pensation for said Parcel X. They also sayj that the fair 
market value of said Parcel X is $350,000, which has been 
shown by these respondents by evidence already taken in 
these proceedings. They further say that the provisions 
of the so-called Act relied upon in said paragraph 2, vio¬ 
lates the guaranty of the Fifth Amendment tlo the Consti- 
tution of the L T nited States against the taking of private 
property for public use without just compensation, in that 
there is no adequate provision for enforcing i:lie pledge of 
the United States to actually pay to the owners of said 
Parcel X the further or additional amount which may ulti¬ 
mately be adjudged in these proceedings to be requisite 
for just compensation. 

3. They admit the passage of the Ac^ts recited in 
35 paragraph 3 of the petition, but they deny that the 
funds available thereunder are ample and sufficient 
to satisfy such judgment as is ultimately rendered in these 
proceedings against the United States as just compensa¬ 
tion for Parcel X. They further say that no jpart of such 
funds as may be now available under any such Appropria¬ 
tion Acts is in any wise reserved for the behefit of said 
Parcel X, or subjected in any wise to any action of the 
Court herein, but all of such funds are liable to complete 
disposal in other directions than the payment of just com¬ 
pensation for said Parcel X. 

4. They deny each and every averment of paragraph 4 
of the petition with respect to any bona fide intent or plan, 
or any need, for the removal of the buildings in Reservation 
A before the end of January, 1932. They further say that 
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they are entitled as of right to retain the said Parcel X 
until just compensation shall be fully paid them or at least 
adequate provision of an enforci-ble nature made for such 
full payment, and they would be subjected to irreparable 
injury if made dependent on what Congress may do in the 
matter of paying just compensation. As has already been 
established by evidence taken in these proceedings these 
respondents are actively using said Parcel X for the con¬ 
duct of their complete undertaking establishment, including 
crematorium, chapel, garage, etc., and they would sustain 
additional irreparable injury entailing serious jeopardy of 
their business of nearlv a centurv, were tliev to be sum- 
marily ejected from said Parcel X without a reasonable 
time within which to relocate. 

5. Tliev denv the right of the United States to anv of 
the relief sought: in Prayer 5 of the petition or in the 
prayers succeeding said paragraph. They further say that 
in no event is the Court warranted in granting any relief, 
except upon two conditions, first that a reasonable time, not 
less than 90 days, be allowed these respondents to remove 
from said Parcel X, and second that a sum of not 
36 less than $350,000 be paid to these respondents, or 
at least deposited in the Registry of the Court (and 
if the latter in a larger amount to cover accruing interest) 
for their protection. 

KATHERINE JANE LEE, 
CLARENCE WILLIAM LEE, 
HELEN MARIE LEE, and 
JOHN FRANCIS LEE, 

Infants , and 

SARAH J. LEE, and 
ERNEST C. LEE, 

Bv JOHN D. FITZGERALD, 

GEO. E. SULLIVAN, 
i Their Attorneys. 


District of Columbia, To wit: 

I, Ernest C. Lee, being first duly sworn, depose and say 
that I have read i the foregoing answer, to which I am a 
party, that T knoiv the contents thereof, and that I verily 
believe the facts therein stated to be true. 

ERNEST C. LEE. 
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Subscribed and sworn to before me this 22 day of Decem¬ 
ber, 1931. 

JANE M. MacINERNEY, 
[notary seal.] Notary Public, D . C. 


37 


Order on Rule to Show Causq. 


Filed Dec. 24, 1931. 


This cause came on to be heard on the Rule to Show 
Cause issued herein on December 9,1931, upon the petition 
of the United States praying: 

I 

(1) That this Court will pass an order herein fixing the 

lime within which and the terms upon which the parties in 
possession of the lands aforesaid, including the buildings 
and other structures thereon, shall surrender the same to 
the United States; j 

(2) That this Court determine what parties are entitled 
to the sums of money respectively deposited jn the registry 
of this Court as the estimated compensation for said par¬ 
cels of land, including buildings and other structures, and 
what liens, mortgages, trusts, charges, encumbrances, taxes 
or assessments subsisting, due or exigible it the time of 
the transfer of the title to said lands by forcp of said Dec¬ 
laration of Taking are to be paid, satisfied or discharged 
out of the amounts deposited in Court as the estimated 
compensation for said lands and out of such [further sums, 
if any, as shall be ascertained, awarded an<jl adjudged to 
constitute just compensation for said lands tjhereby taken, 
and what sums are justly payable for the ^se and occu¬ 
pation of said parcels, respectively, from tli|e date of the 
vesting of title thereof to the surrender of possession, and 
to that end that the Court refer this cause jf need be to 

the Auditor of the Court or to a Spedial Master to 
38 report in respect of the same: 

(3) That this Court will make such orders in re¬ 
spect of encumbrances, liens, rents, taxes, assessments, in¬ 
surances, and other charges, if any, as shall be just and 
equitable; 

(4) That a rule issue upon said petition requiring the 
persons in possession of said lands, and all other parties 
in interest, to show cause at a date to be stated in said rule 
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why the possession of said lands should not be surren¬ 
dered to the United States on or before the 2nd day of 
January, 1932, or such other date as to the Court shall 
seem just and reasonable, said order to be served upon the 
said parties or their respective attorneys of record during 
such time as shall be fixed in said rule; 

(5) That this Court will grant such other and further 
relief as the nature of the case may require and to the 
Court seem just and meet, 

Whereupon, it appearing to the Court that said Rule to 
Show Cause was duly served as in said Rule provided; it 
is this 24th day of December, 1931, upon consideration of 
said Declaration of Taking and the deposit of the estimated 
compensation therewith, the petition to fix the time within 
which and the terms upon which possession shall be sur¬ 
rendered and the rule to show cause issued thereon and 
the several answers filed to the same, and after argument 
by counsel, 

Adjudged and ordered that the owners of said lands, 
except Parcels IV, VIII, IX, X, XXII, XV, XVII, XXVIII, 
and XXXII, be, and they hereby are required to surrender 
possession to the United States on the 5th day of January, 
1932, and that the owners and persons in possession of 
Parcel IV be, and they are, hereby required to surrender 
possession to the United States on the 1st day of February, 
1932; and the owners and persons in possession of Parcel 
VIII, and Parcel IX be, and they are, hereby required to 
surrender possession to the United States on the 1st and 
7th days respectively of February, 1932; and the owners and 
persons in possession of Parcel X be, and they are hereby, 
required to surrender possession to the United States on the 
15th day of February, 1932; and that the owners or parties 
in possession of Parcel XXII be, and they are, hereby 
39 required to surrender possession to the United 
States on the 1st day of February, 1932; and that 
the owners and persons in possession of Parcels XV, XVII, 
XXVIII and XXXII be, and they are, hereby required to 
surrender possession to the United States on the 1st day 
of February, 1932. 

It is further held and the Court so adjudges and orders, 
that it is just and equitable that all liens, charges and en¬ 
cumbrances, with the interest accrued and to accrue there¬ 
on, if not directly paid by the owners of said property, shall 
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be paid out of the several amounts deposited] in respect of 
said lands at the time of the payment thereof. 

And that the owners or other parties in possession of 
said Parcels IV, VIII, IX, X, XV, XVII, XXII, XXVIII 
and XXXII should pay to the United States for the use and 
occupation of said parcels respectively front the 5th day 
of January, 1932, until the surrender of tlie possession 
thereof a compensation at the rate of six per cent (6%) 
per annum on the sums respectively depositejd as the esti¬ 
mated compensation of each of said parcels.] 

JOSEPH W|. COX, 

Justice 


respectively, 
Appeals and 


From the foregoing order, Ernest C. Lee and the other 
co-owners of Parcel X, and Robert S. Hume and the other 
co-owners of Parcels XV, XVII, and XXXII, 
noted appeals in open Court to the Court of 
the undertakings for costs on such appeals ar^ hereby fixed 
at $100 for Parcel X, and in a similar amount for Parcels 
XV, XVII and XXXII as a separate group ii} a single and 
separate ownership, or a cash deposit of $50 ion ay be made 
in each instance in lieu of an undertaking. 

JOSEPH WJ COX, 

Justice. 

Memorandum. 


i 

January 14, 1932.—$50 deposited by Georg^ E. Sullivan 
for Owners of Parcel X in lieu of bond on appeal. 

40 Assignment of Errors bg Owners of Parcel X. 

Filed January 19,1932. 

The owners of Parcel X herein concerned respectfully 
assign as errors of the Court the following: 


1. In entering order of December 24, 1931 for surrender 
of possession of Parcel X. 

2. In not granting appellants’ motion to dismiss filed 
December 23,1931. 

3. In refusing to hold that the provisions ip the Act of 
March 1,1929, relied upon by the United States of America 
for summary taking in advance of judicial ascertainment 
and enforcement of what is requisite for adequate protec- 
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tion to the owners of each parcel for the prompt collection 
of just compensation, violate the guarantee of the 5th 
Amendment to the Constitution of the United States 
against the taking of private property for public use with¬ 
out just compensation. 

4. In refusing to hold that such provisions in the Act of 
March 1,1929 are incapable of a valid construction or inter¬ 
pretation unless the “terms” of surrender of possession 
provided for therein be treated as empowering and requir¬ 
ing (which the Court refused to do) the judicial ascertain¬ 
ment and determination of the amount of deposit requisite 
for the full protection of the owners of such parcel and 
judicial compulsion of the making of such deposit in 
advance of surrender of possession. 

5. In refusing to recognize, or give effect to, the denial 
in appellants’ answer that the Secretary of the Treasury 
ever made any bona tide estimate that $83,000 was just 

compensation for Parcel X, the Court declining to 

41 either require the United States of America to prove 
its averment, or to permit the appellants to support 

their denial bv proof. 

GEO. E. SULLIVAN, 

JOHN D. FITZGERALD, 
Attorneys for Owners of Parcel X, Katherine Jane 
Lee, Clarence William Lee, Helen Marie Lee, and 
John Francis Lee, Infants, by Their Guardian 
ad Litem, John D. Fitzgerald, and for Adult 
Owners, Sarah J. Lee and Ernest C. Lee. 

42 Designation of Record. 

Filed January 19, 1932. 

The Clerk will please prepare transcript of record on the 
pending appeal of the owners of Parcel X from final order 
of December 24, 1931, to include the following: 

1. Petition (without exhibits) filed July 20, 1931 (omit¬ 
ting lists of names and addresses of parties, and also omit¬ 
ting paragraphs of petition dealing solely with other parcels 
than Parcel X). 

2. Answer of August 27, 1931 of C. W. Lee and others 
by guardian ad litem. 
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3. Declaration of Taking filed December 9, 1931, includ¬ 
ing exhibit annexed. 

4. Memo of deposit of December 9, 1931 of $290,327 for 
Reservation 4 ‘A”. 

5. Petition of December 9, 1931 for order for possession, 
etc. 

6. Rule to show cause of December 9,1931. 

7. Motion of owners of Parcel X filed December 23, 1931 
to dismiss declaration of taking, etc. 

8. Order of December 23, 1931 overruling shid motion to 
dismiss, exception noted. 

9. Answer of December 24, 1931 of owners of Parcel X to 
petition, etc. of December 9, 1931. 

10. Order of December 24, 1931 for possession, etc.; 
appeal noted by owners of Parcel X; undertaking fixed at 
$100, or $50 cash in lieu thereof. 

11. Memo of cash deposit of $50 by owners of Parcel 
X of Januarv 14, 1932 on appeal from order of December 

24,1931. 

43 12. Assignment of errors by owners bf Parcel X. 

13. This designation. ] 

GEO. E. SULLIVAN, 

JOHN D. FITZGERALD, 
Attorneys for Owners of Parcel X, Katharine Jane 
Lee, Clarence William Lee, Helen Marie Lee, and 
John Francis Lee, Infants, by Their Guardian 
ad Litem, John D. Fitzgerald, and for Adult 
Owners, Sarah J. Lee, and Ernest C . fhee. 

Copy of foregoing designation of record acknowledged 
this 19th day of Januarv, 1932. 

ARTHUR G. LAMBERT, 
Attorney for United States of America. 

j 

44 Additional Designation of Record on Appeal Noted 

in Respect of Parcel X. 

I 

Filed January 22, 1932. j 

The clerk will please include in the transcript of record 
on the appeal of the owners of Parcel X in thisj proceeding 
from the order of December 24,1931, the following: 
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1. Memoranda of the deposit of $83,000 in the registry 
of the Court as the estimated compensation for Parcel X. 

2. This designation. 

HENRY H. GLASSIE, 
Attorney for the United States . 

Service of the foregoing designation of record accepted 
this 22nd dav of January, 1932. 

GEO. E. SULLIVAN, 

I JOHN D. FITZGERALD, 

Attorneys for Property Owners. 

45 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 45, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copies of which are made part of this 
transcript in the matter of the Acquisition of all privately 
owned land in Reservations “A” and “B” in the City of 
Washington, District of Columbia, District Court Docket 
No. 2120, as the same remains upon the files and of record 
in said Court. 

In testimony whereof I hereunto subscribe mv name and 
affix the seal of said Court at the City of Washington, in 
said District, this 4th day of February, 1932. 

[Seal Supreme Court of the District of Columbia.] 

i FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Assistant Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5606. Katherine Jane Lee, Clarence William Lee, 
Helen Marie Lee et al., appellants, vs. United States of 
America. Court of Appeals, District of Columbia. Filed 
Feb. 9, 1932. Henry W. Hodges, Clerk. 
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OF THE DISTRICT OF COLUMBIA. 

January Term 1932 j 

/ _ 

No. 5606 

____ 

KATHERINE JANE LEE, CLARENCE WILLIAM 
LEE, HELEN MARIE LEE, ET AL., APPEL¬ 
LANTS, | 

vs. 

UNITED STATES OF AMERICA. 

BRIEF FOR APPELLANTS, j 

STATEMENT OF CASE 

... • ... • . * • 

This appeal is prosecuted from an interlocutory order 
whereby the possession of property is changed or affected 
(Sec. 226 D. C. Code), namely, from an order of the 
Supreme Court of the District of Columbia entered 
December 24, 1931 (Rec. pp. 27-29) which undertakes to 
sanction a taking of appellants’ title and requires the 
appellants (respondents below)—in a proceeding for the 
taking, by eminent domain, of their parcel of land, 
called Parcel X, in Reservation “A”—to surrender 
possession of said parcel, without any reasonable certain, 
prompt, and adequate provision for enforcing the pay¬ 
ment of just compensation. 

Said order was entered during the pendency of such 
condemnation proceeding, and without any judicial 

911 - 1—1 
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ascertainment or determination of either the fair market 
value of said parcel X, or the amount of money deposit, 
or other form of security, or enforceable means of pay¬ 
ment, requisite to make reasonably certain, prompt and 
adequate provision for enforcing the payment of just 
compensation. The Court below relied, for its said order, 
upon section 10 of Act of Congress of March 1, 1929 
(45 Stat. L. 1415), declaring that title ‘‘shall vest in the 
United States of America” upon the filing of “a declara¬ 
tion of taking” and the deposit in the registry of the 
Court of “the amount of the estimated compensation” 
as “ estimated ” by the “acquiring authority to be just 
compensation for the land taken.” Appellants duly 
challenged the validity of said section 10, by motion to 
dismiss, setting up the violation of the guarantee of the 
Fifth Amendment to the Constitution of the United 
States against the taking of private property for public 
use without just compensation, in that no adequate 
provision was made for enforcing payment to the owners 
of said Parcel of such further amount as is ultimately and 
judicially adjudged to constitute just compensation 
(Rec. pp. 23-24). The Court below overruled said mo¬ 
tion to dismiss, and appellants duly excepted (Rec. p. 24). 

Following the overruling of appellants’ said motion to 
dismiss, appellants filed an answer (Rec. pp. 24-26) to 
appellee's petition for summary possession (Rec. pp. 
17-21). Appellants’ answer denied that the Secretary 
of the Treasury (the “acquiring authority”) ever made 
any bona fide estimate that the 883,000 deposited for 
appellants’ parcel constituted just compensation, and 
averred the fair market value to be 8350,000, and also 
denied the further averment of said petition that “ample 
and sufficient” funds remain available under certain 
appropriation Acts of Congress to protect and take care 
of the payment of full compensation to appellants. 
The Court below declined to require the appellee to 



prove either of such controverted averments, and also 
declined to permit appellants to support thejr denials 
thereof by proof, the order appealed from being entered 
without any judicial inquiry whatever into thej truth of 
the disputed facts. Appellants contended below, and 
contend here, that under the guarantee of the Fifth 
Amendment to the Constitution, and likewise finder the 
express provision in section 10 of the Act of March 1, 
1929, herein concerned, regarding the fixing of 11 the terms 
upon w’hich” surrender of possession shall be required, 
if said section 10 be given any valid meaning or inter¬ 
pretation, it was not competent for the Court below to 
assume as true (without judicial inquiry into the truth 
of the same), important and material controverted aver¬ 
ments vitally affecting the indispensable judicial ascer¬ 
tainment and determination of whether any reasonably 
certain, prompt, and adequate provision existed for en¬ 
forcing the payment of just compensation. 

The Act of March 1, 1929, here concerned, ^xpressly 
excludes and precludes any pledge of the public purse 
generally, by purposely restricting the mode of iollection 
of any unpaid judicially ascertained just compensation 
to “any specific appropriation applicable to the case” 
and, “w’hen no such appropriation exists” to fhe same 
manner “as judgments rendered by the Court ofi Claims” 
(section 19 of said Act). 
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ASSIGNMENT OF ERRORS 

Appellants assign the following errors of the Court 
below: 

1. In entering order of December 24, 1931, for sur¬ 
render of possession of Parcel X. 

2. In not granting appellants’ motion to dismiss 
filed December 23, 1931. 

3. In refusing to hold that the provisions in the Act 
of March 1, 1929, relied upon by the United States of 
American for summary taking in advance of judicial 
ascertainment and enforcement of what is requisite for 
adequate protection to the owners of each parcel for 
the prompt collection of just compensation, violate the 
guarantee of the 5th Amendment to the Constitution of 
the United States against the taking of private property 
for public use without just compensation. 

4. In refusing to hold that such provisions in the 
Act of March 1, 1929, are incapable of a valid construc¬ 
tion or interpretation unless the “terms” of surrender of 
possession provided for therein be treated as empowering 
and requiring (which the Court refused to do) the judicial 
ascertainment and determination of the amount of 
deposit requisite for the full protection of the owners of 
such parcel and judicial compulsion of the milking of 
such deposit in advance of surrender of possession. 

5. In refusing to recognize, or give effect to, the 
denial in appellants’ answer that the Secretray of the 
Treasury ever made any bona fide estimate that 883,000 
was just compensation for Parcel X, the Court declining 
to either require the United States of America to prove 
its averment, or to permit the appellants to support 
their denial by proof (Rec. 29-30). 


5 


ARGUMENT 

I 

I 

MERE PLEDGE OF FAITH OF GOVERNMENT 
INSUFFICIENT; “ADEQUATE PROVISION FOR 
ENFORCING THE PLEDGE” ALSO REQUIRED 
FOR JUST COMPENSATION UNDER FIFTH 

AMENDMENT TO CONSTITUTION. i 

I 

i 

In the early case of Cherokee Nation vs. Southern 
Kansas R. Co., 135 U. S. 641, the Supreme Cburt said: 

“The Constitution declares that private prop¬ 
erty shall not be taken ‘for public use without 
just compensation.’ It does not provide or re¬ 
quire that compensation shall be actually paid in 
advance of the occupancy of the land to be taken. 
BUT THE OWNER IS ENTITLED TO REA¬ 
SONABLE, CERTAIN AND ADEQUATE 
PROVISION FOR OBTAINING COMPENSA¬ 
TION BEFORE HIS OCCUPANCY IS DIS¬ 
TURBED.” (p. 659) 

In that case, the Act of Congress involved provided as 
the “adequate provision” that a deposit be made in 
Court of double the amount awarded by three dis¬ 
interested referees, which provision the Supreme Court 
held to be sufficient, saying: j 

“In determining the validity of the Act of 
Congress, the presumption must be indulged that 
a deposit in Court of double the amouni awarded 
by three disinterested referees , appointed by the 
President, will amply secure the payment of any 
compensation that may be fixed at th^ trial in 
the Court below.” (p. 661) 
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In the recent case of Joslin Mfg. Co. vs. Providence, 
262 U. S. 668, at 677, the Supreme Court reaffirmed the 
settled doctrine, saying: 

“It has long been settled that the taking of 
property for public use by a state or one of its 
municipalities need not be accompanied or pre¬ 
ceded by payment, but that the requirement of 
just compensation is satisfied when the public 
faith and credit are pledged to a reasonably 
prompt ascertainment and payment, AND 
THERE IS ADEQUATE PROVISION FOR 
ENFORCING THE PLEDGE.” 

The Court below was led into plain error by seriously 
entertaining the argument of counsel for the Govern¬ 
ment that these positive and unequivocal holdings by 
the highest judicial tribunal should be considered as 
overruled by an intermediate decision, in point of time, 
by the same tribunal, Crozier vs. Krupp, 224 U. S. 200, 
which decision was in terms expressly restricted and 
limited to “intangible” property and the special class 
of intangibles known as “patent rights.” Obviously, a 
mere pledge of faith by the Government can not con¬ 
stitute also “adequate provision for enforcing the pledge.” 
Crozier vs. Krupp, supra, can not be given a scope or 
meaning beyond the carefully restricted and limited 
scope expressed by the Supreme Court itself, which was 
tantamount to a holding that the word “property” as 
used in the Fifth Amendment covered tangible property 
but not intangibles, at least not those known as “patent 
rights” which have a special and peculiar status and 
involve a kind of public monopoly. Surely, it would be 
doing violence to the settled doctrines of stare decisis 
for any inferior tribunal to give a decision of the Supreme 
Court a brodder scope or meaning than the Supreme 
Court had itself expressly declared should be the limit of 
its scope. 



DETERMINATION OF WHETHER THERE IS 
ADEQUATE PROVISION FOR ENFORCING PAY¬ 
MENT IS ESSENTIALLY A JUDICIAL QUESTION 
CONTROLLED BY THE FIFTH AMENDMENT, 
AND THERE IS NO LAWFUL POWER! OR DIS¬ 
CRETION IN THE COURT, THE CONGRESS, OR 
THE EXECUTIVE BRANCH, OR ALL) THREE 
TOGETHER TO DISREGARD IT. 

i 

Had our Forefathers intended nothing mofe than an 
empty and unenforceable promise by the Government 
when taking private property or otherwise injuring the 
citizen, there would have been no occasion to j adopt the 
significant provisions of the first ten amendments to the 
Constitution directly aimed at the Federal Government 
itself and intended to protect the citizen agairjst wrongs 
which otherwise might be inflicted by that Government, 
acting through its various officials and Departments 
who, in the very nature of things, can not fce always 
relied upon to fittingly represent the high hohor of our 
Great Government. Moreover, since it is fundamental 
that the Judiciary is powerless to compel Congressional 
action of any kind at any time, it is manifest and un¬ 
deniable that the one and only way in which the Court 
can protect an owner of private property from spoilation, 
is by refusing to allow the use of the judicial njiachinery 
for the taking of such property by the Government until 
reasonably certain, prompt, and adequate provision is 
made whereby the payment of just compensation may 
be enforced. 

In re condemnations for improvement o,f Rouge 
River, 266 Fed. 105, upon which appellee seek[s to rely 
as supposedly laying down a different rule, Congress 
had expressly recognized the matter of adequate provision 
for enforcing compensation as being a judicial question. 
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first, by making a special appropriation of 8490,000 for 
the particular improvement there concerned, “out of 
any money in the Treasury not otherwise appropriated, 
to be immediately available” (40 Stat. L. 250, 258, c. 
49), and, second, by inserting the following special 
proviso in the Act of July 18, 1918 c. 155 Sec. 5, (40 
Stat. L. 911), dealing with a taking before the termina¬ 
tion of condemnation proceedings: 

“and provided that certain and adequate provision 
shall have been made for the payment of just 
compensation to the party or parties entitled 
thereto, either by previous appropriation by the 
United States or the deposit of moneys or other 
form of security in such amount and form as 
shall he approved, by the Court in w’hich such 
proceedings shall be instituted.” 

Instead of the decision in that case countenancing in 
anywise the untenable proposition that a pledge of the 
public faith without the public purse or some other 
adequate provision for payment, the Court, in its opinion, 
in that case distinctlv laid down the settled rule that 
payment of Compensation before the actual taking of 
the property is not required, “provided that reasonably 
certain, prompt, and adequate provision for the payment 
of just compensation be made, or the public faith and 
purse be pledged for such payment” (p. 113). 

Another case upon which the appellee also seeks to 
rely, but with similar lack of basis, is Commercial 
Station Post Office vs. United States, 48 F. (2nd) 183. 
In that case, the Court declined to permit a taking at 
the commencement of the case, denying the application 
“without prejudice.” It was not until after three dis¬ 
interested valuation Commissioners had brought in 
their verdict of 8317,562, w’hich amount came within 
the sum of S4S0,000 already appropriated by Congress 
for the particular project, that the Court held that ade- 
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quate provision had been made for the payment of just 
compensation. 

Ill 

l 

WHAT IS ADEQUATE PROVISION FOR EN¬ 
FORCING COMPENSATION AS APPLIED TO THE 
CASE AT BAR. I 

Surely, the $83,000 deposit made as the “estimated 
compensation” for appellants’ parcel, not estimated by 
the Court or any arm of the Court or any disinterested 
body, but by the inherently partisan “acquiring author¬ 
ity,” could not be seriously considered as! making 
adequate provision, even were such partisan jestimate 
shown to be bona fide , which it has not beeh but is 
disputed (Rec. p. 25), and even if the appellants! had not 
already adduced evidence showing the value of their 
parcel to be $350,000 (Rec. p. 25), and even if the appel¬ 
lee itself had not already admitted by its only ^vidence 
so far produced that the parcel is worth at least $130,000 
(p. 5 of appellee’s answer to appellant’s petition for 
interlocutory relief in this Court). Manifestly, the 
provision for such a partisan estimate and deposit, could 
not have been intended as complying wdth the constitu¬ 
tional requirement of some adequate enforcement pro¬ 
vision. Cherokee Nation vs. R. Co., 135 U. S. 64l, 659. 
It could constitute only an attempt by Congress to see 
that the property owner received at least a par[t of his 
compensation before the actual taking. As vie have 
already seen, Congress was not obliged to provide for 
the actual payment of any part of the compensation 
before or at the time of the taking, provided Adequate 
provision for enforcing payments were made. Since, how¬ 
ever, Congress did see fit to provide for actual ^,nd im¬ 
mediate payment of the amount of the partisan estimate 
directed by it, the appellants have a legal right to the 
benefit of it and to have a bona fide estimate n^ade by 


i 
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the partisan authority, as also to have adequate pro¬ 
vision made at the same time for promptly and effectively 
enforcing payment of the further sum necessary for full 
compensation, when adjudicated. 

The condition of the appellants in this cas3 has not 
been relieved nor the error of the Court below corrected 
in anywise by the provision in Sec. 10 of the Act or 
March 1, 1929, giving the Court “power to fix* the terms 
upon which the parties in possession shall be required 
to surrender possession. v Such provision was interpreted 
by the Court below as not having any reference to a 
judicial ascertainment, determination, and enforcement 
(by requiring additional deposit or otherwise) of what is 
reasonably appropriate to protect just compensation. 
Whether the Court below did or did not err in such 
interpretation, the fact remains that nothing was done 
to furnish appellants with the adequate provision for 
enforcing full compensation to which they were con¬ 
stitutionally entitled, thereby producing an unconstitu¬ 
tional result , which is, of course, as remediable as an 
unconstitutional law. Bradenburg vs. District of Colum¬ 
bia, 205 U. S. 135, 140. 

The appellee necessarily well knows that, if the order 
of the Court below be permitted to stand, these appel¬ 
lants will be without any enforceable means of collecting 
the difference between the $83,000 deposited in Court 
and the sum hereafter judicially determined to be the 
fair value of the parcel taken. 

To say that a constitutional requirement may be 
brushed aside and there be substituted the method or 
manner of treatment accorded “judgments rendered by 
the Court of Claims,” is an inexcusable affront to the 
noble work of our Forefathers. Congress is not only 
famous for its lack of promptness in taking care of 
judgments of the Court of Claims, but in two recent cases 
Congress flatly refused to appropriate at all to pay 
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judgments of that Court, the cases being Pocono Pines 
Assembly Hotels Co. vs. United States, 69 Ctj Cls. 91, 
and Albert C. Dalton vs. United States, Np. K-317 
decided January 12, 1931. 

Again, to say that appellants are protected by “any 
specific appropriation applicable to the case,’’ is to dis¬ 
regard the undeniable status of the matter. Appellants’ 
parcel is a very small part of the immense Triaiigle Area 
south of Pennsylvania Avenue and New York Avenue 
which the Federal Government is engaged in acquiring 
“by purchase, condemnation or otherwise” in accordance 
with the well-known McMillan Plan of 1901. Congress 
appropriated $7,000,000 on May 15, 1930 (46 jStat. L. 
335), made a further appropriation of $2,000,0()0 in the 
Deficiency Act of July 3, 1930 (46 Stat. L. 860), and 
another appropriation of 85,000,000 in the Appropriation 
Act of February 23, 1931 (46 Stat. L. 1231). How much 
of the last-named appropriation is still unused, j has not 
been shown, nor, if shown, could it furnish any protection 
to appellants, as the entire amount (whatever it may be) 
may be readily disbursed by the Secretary of thj? Treas¬ 
ury, during the period ensuing before the award for 
appellants’ parcel, on account of other parcels in the 
Triangle Area, either by purchase thereof at private sale 
or by payment of awards in the various pending pr future 
condemnation proceedings covering different portions of 
such Area. There is also nothing to prevent Congress 
from declining to continue the existing appropriations in 
force, or putting limitations or restrictions against the 
use of the same for payment of condemnation j awards 
larger than the amounts estimated by the Secretary of 
the Treasury and deposited in Court. An Appropriation 
Act is, of course, nothing more nor less than an authoriza¬ 
tion by Congress to the Secretary of the Treasurer to dis¬ 
burse particular public funds in a specified manper, and 
consequently it is just as much a revocable ppwer of 
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attorney up to the time of the actual disbursement, as is 
a check on a bank account a revocable power of attorney 
up to the time of the cashing of the check. 

CONCLUSION 

• * •. * .* • ^ 

It is submitted, with confidence, that the order 
appealed from must be reversed if our constitutional 
guarantees are to be preserved, and the supremacy and 
duty of the Judiciary as to judicial questions maintained. 

Respectfully submitted, 

JOHN D. FITZGERALD, 
GEORGE E. SULLIVAN, 

, Attorneys for Appellants. 
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was made on the appellants August 7, 1931. The 
jury, impaneled Nov. 3, 1931, held the view of the 
property on Nov. 5, 6, 9, and 10, 1931. The trial 
began Nov. 16, 1931. The testimony is now con- 
cluded and the argument is scheduled for Apr. 4, 
1932. 

On Dee. 9,1931, a Declaration of Taking executed 
bv the Secretarv of the Treasurv was filed, ac- 
companied by the deposit of the estimated compen¬ 
sation as determined by him, pursuant to Sec. 10 of 
the Act of March 1, 1929, e. 416 (45 Stat. 1415). 
Rec. p. 16. I On the same day the United States 
filed in the cause a petition reciting the institution 
and present status of the suit, the making of the 
Declaration of Taking and the deposit, and alleg¬ 
ing the reasons why the public use to which the 
property was intended to be applied required that 
possession should be surrendered on Jan. 2, 1932. 
Rec. pp. 17-21. A rule to show cause was issued 
and served requiring all parties in interest to show 
cause on Dec. 21,1931. why possession should not be 
surrendered at the time designated. Rec. p. 23. 
The hearing on this rule was postponed, at the 
request of the property owners, until Dec. 23,1931. 

Prior to the hearing on the rule, appellants filed 
a motion to dismiss directed against the Declara¬ 
tion of Taking as well as against the petition and 
rule to show cause for surrender of possession. 
Rec. p. 23. This motion to dismiss was heard in 
advance of the rule to show cause and was denied. 
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Rec. p. 24. Appellants thereupon filed an answer 
to the petition and rule to show cause. Rec. p. 24. 

After hearing all the parties, the court passed an 
order on Dec. 24, 1931, requiring possession of all 
the properties to be surrendered on Jan. 5, 1932, 
with the exception of 9 parcels, including Appel¬ 
lants', the surrender of which for special reasons 
was set for later dates. Seven parcels were sjet for 
surrender on Feb. 1; one parcel was set for sur¬ 
render on Feb. 7; and appellants’ parcel, in view of 
the matters urged at the hearing, was reserved, until 
the last and directed to be surrendered on Feb. 15, 
1932, forty days subsequent to the time when the 
greater part of the properties in the same square 
were directed to be surrendered. Rec. p. ^7-29. 
It is from that order that appellants appeal. 

On Feb. 9,1932, appellants filed a petition id this 
Court for interlocutory relief praying that the en¬ 
forcement of the order of Dec. 24, 1931, bp sus¬ 
pended pending this appeal. An answer to tjie pe¬ 
tition was filed on behalf of the United Stages on 
Feb. 12, 1932. On Feb. 15, 1932, the petitiop was 
denied. ! 

THE STATUTE 

Sec. 10 of the Act of March 1, 1929, c. 416 (45 
Stat. 1415) is as follows: 

Sec. 10. The petitioner may file ip the 
cause, with the petition or at any time before 
judgment, a declaration of taking sigqed by 
the authority empowered by law to acquire 
the lands described in the petition, declaring 
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that said lands are thereby taken for the use 
of the United States. Said declaration of 
taking shall contain or have annexed there¬ 
to— 

(1) A statement of the authority under 
which and the public use for which said 
lands are taken. 

(2) A description of the lands taken suffi¬ 
cient for the identification thereof. 

(3) A statement of the estate or interest 
in said lands taken for said public use. 

(4) A plan showing the lands taken. 

(5) A statement of the sum of money esti¬ 
mated by said acquiring authority to be just 
compensation for the land taken. 

Upon the filing of said declaration of tak¬ 
ing and of the deposit in the registry of the 
court, to the use of the persons entitled there¬ 
to, of the amount of the estimated compensa¬ 
tion stated in said declaration, title to the 
said lands in fee simple absolute, or such less 
estate or interest therein as is specified in 
said declaration, shall vest in the United 
States of America, and said lands shall be 
deemed to be condemned and taken for the 
use of the United States, and the right to 
just compensation for the same shall vest in 
the persons entitled thereto; and said com¬ 
pensation shall be ascertained and awarded 
in said proceeding and established by judg¬ 
ment therein, and the said judgment shall 
include, as part of the just compensation 
awarded, interest at the rate of 6 per centum 
per annum, on the amount finally awarded 
as the value of the property as of the date of 
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taking, from said date to the date of pay¬ 
ment; but interest shall not be allowed on 
so much thereof as shall have been paid into 
the registry. No sum so paid into the reg¬ 
istry shall be charged with commissions or 
poundage. 

Upon the application of the parties in in¬ 
terest, the court may order that the money 
deposited in the registry of the court, or any 
part thereof, be paid forthwith foif or on 
account of the just compensation to be 
awarded in said proceeding. If the com¬ 
pensation finally awarded in respect ! of said 
lands or any parcel thereof shall exceed the 
amount of the money so received ^y any 
person entitled, the court shall entei* judg¬ 
ment against the United States for the 
amount of the deficiency. 

Upon the filing of a declaration of taking, 
the court shall have power to fix tfie time 
within which and the terms upon winch the 
parties in possession shall be required to sur¬ 
render possession to the petitioner. The 
court shall have power to make such orders 
in respect of encumbrances, liensj rents, 
taxes, assessments, insurance, and other 
charges, if any, as shall be just and equitable. 

FIRST POINT 

. 

Section 10 of the act of March 1, 1929, makes reasonable, 
certain, and adequate provision for just compensation 

This question was recently argued before this 
Court in Miller et al., Trustees, v. The United States, 
No. 5423. The Government respectfully Requests 
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taking, from said date to the date of pay¬ 
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the registry. No sum so paid into tfye reg¬ 
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deposited in the registry of the court, or any 
part thereof, be paid forthwith for or on 
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pensation finally awarded in respect of said 
lands or any parcel thereof shall exceed the 
amount of the money so received l)y any 
person entitled, the court shall entey judg¬ 
ment against the United States for the 
amount of the deficiency. 

Upon the filing of a declaration of faking, 
the court shall have power to fix the time 
within which and the terms upon which the 
parties in possession shall be required to sur¬ 
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i 

court shall have power to make such orders 
in respect of encumbrances, liens, rents, 
taxes, assessments, insurance, and other 
charges, if any, as shall be just and eqtiitable. 

FIBST POINT 

Section 10 of the act of March 1, 1929, makes reasonable, 
certain, and adequate provision for just compensation 

This question was recently argued befofe this 
Court in Miller et ad., Trustees, v. The United States, 
No. 5423. The Government respectfully requests 
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leave to refer to the brief filed on its behalf in that 
ease. 

As said by this Court in the opinion in that case, 
it is settled that in the exercise bv the United States 
of the power of eminent domain, compensation need 
not be paid or finally ascertained and determined in 
advance of the taking provided reasonable, certain, 
and adequate provision is made at the time of the 
taking to ascertain and secure the compensation 
to be made to the owner. 

1 Nidi. Em. Dorn. Sec. 209, p. 631. 

Joslin Co. v. Providence, 262 U. S. 668, 
677. 

Sweet v. Rechel, 159 U. S. 380, 400. 

Adirondack By. Co. v. New York, 176. 

U. S. 335, 349. 

Williams v. Parker, 188 U. S. 491, 502, 
503. 

Crosier v. Krupp, 224 U. S. 290. 306. 

Bragg v. Weaver, 251 U. S. 57, 62. 

Hags v. Port of Seattle, 251 U. S. 233, 238. 

Such was the method employed in Sec. 10 of the 
Lever Act. Act of Aug. 10, 1917, c. 53, Sec. 10 (40 
Stat. 276). 

Seaboard Air Line v. United States, 261 
U. S. 299, 304. 

Liggett-Myers v. United States, 274 U. S. 
215, 220. 

Phelps v. United States, 274 L T . S. 341, 343. 

Appellants here misconstrue the language of 
Cherokee Nation v. Southern Kansas R. Co., 135 



U. S. 641, as holding that before possession cap be 
secured reasonable and adequate compensation 
must be secured to the owner in the sense that a 
deposit or other form of security must be giveh in 
an amount ample to cover the ultimate award. 
What that case, as the others cited, holds is that 
reasonable and adequate provision must be made 
for the ascertainment and payment of compensa¬ 
tion. The terms reasonable and adequate have! ref¬ 
erence to the provision, not to the compensation 
itself, the nature of which is governed by thi re¬ 
quirement that it shall be just. The fact that in 
the Cherokee case the method of securing compen¬ 
sation was by a deposit of double the amount 
awarded by three disinterested referees is no proof 
that such a deposit is the sole method of securing 

i 

compensation. There is another method whidi is 
the pledge of the public faith and credit for the 
payment of what shall be established in an adequate 
judicial proceeding, whether with or without pre- 
liminary deposit. Even the statutes providing for 
preliminary deposit are grounded on the principle 
that the public faith is jfiedged, for manifestly no 
deposit, however large, can be held as matter of 
law to cover an award which is to be thereafter fixed 
by a jury according to their own judgment. How 


is it possible to assume that the future verdict! will 
not exceed any such deposit ? 


100001—32 


8 
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Appellants’ other point is that the requirement 

that there shall be reasonably prompt and adequate 
provision for the ascertainment and payment of the 

compensation is not satisfied unless there is some 
compulsory means of enforcing payment of the 
judgment. Such is not the law. Where the pro¬ 
cedure is reasonable and adequate and the public 
faith and credit are pledged for payment by the 
sovereign invested with a taxing power it is mani¬ 
fest that the provision is adequate and complete, 
although, in the nature of things, no process of com¬ 
pulsion can possibly run upon the judgment. 

Such a contention amounts simply to saying that 
the right of the United States to take property in 
advance is less than that it could confer upon a 
municipality or a quasi public corporation. It 
would deny to the sovereign itself the right to take 
property for public use in advance of compensation 
while granting that right to a corporation exercis¬ 
ing only a delegated power. The limitation sug¬ 
gested has no application to the sovereign or any 
body exercising political power. 

These reasons can have no application or 
force to the taking of private property for 
public use for the state or any of its political 
subdivisions. There can be no personal j udg- 
ment against the taker enforceable by execu¬ 
tion. , The taking in such a case means that 
the entire faith and credit and taxing power 
of the political body exercising the right is 
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pledged to make the owner due compensation 
when ascertained. 

Hinds County v. Johnson, 133 Miss. 591, 
607, 608; 98 So. 95,97. 

Talbot et al . v. Hudson et ah, 82 Mass. (16 
Gray) 417, 432. 

Willy ard v. Hamilton, 7 Oh. (Pt. fl) 111; 
30 Am. Dec. 195,198. 

Brickett v. Haverhill Aqueduct Co., 142 
Mass. 394, 397. 

Commercial Station Post Office, Inc., v. 
United States, 48 Fed. (2nd) 183,1^4. 

Railway Co. v. City of Hiawatha, 95 Kan. 
471; 148 Pac. 744. 

The Act of March 1, 1929, provides all| that is 
necessary in the case of the sovereign; namely, a 
definite recognition of the owner’s right to just 
compensation for the particular property taken, 
and a pledge of the public faith and credit that 
such compensation shall be paid when duly ascer¬ 
tained, an adequate judicial proceeding fox its as¬ 
certainment culminating in a judgment in iavor of 
the owner and against the United States, with the 
same provisions for the payment of such judgment 
as for other money judgments against the jUnited 
States. ; 

Crozier v. Krupp, 224 U. S. 290, 306. 

Seaboard Air Line v. United States, 261 
U. S. 299, 304. 

Liggett-Myers v. United States, 274 U. S. 
215, 220. 


i 

i 
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Phelps v. United States, 274 U. S. 341, 343. 

Commercial Station Post Office, Inc., v. 
United States, 48 Fed. (2nd) 183,185. 

In re condemnations for improvement of 
Rouge River, 266 Fed. 105. 

Ill 

Appellants place themselves in conflict with very 
respectable authority, in seeking to cut down the 
significance of Crosier v. Krupp, 224 IT. S. 290, 306. 

In re condemnations for improvement of 
Rouge River, 266 Fed. 105. 

Commercial Station Post Office, Inc., v. 
United States, 48 Fed. (2d) 183, 185. 

It is true that that was a case of a patent right. 
The constitution, however, provides, not that land, 
but that property, shall not be taken without just 
compensation. In Crazier v. Krupp a property 
owner, seeking to protect his property by usual and 
well-established remedies, was defeated on the 
ground that Congress had provided adequate rem¬ 
edy for the taking of his property by relegating 
him to the Court of Claims, where, upon proof of 
his right, a judgment against the United States 
would be rendered in his favor. The judgment 
took the place of his property. For the payment 
of that judgment there was precisely the same pro¬ 
vision that exists for the payment of a judgment in 
an advance taking under the Act of March 1, 1929. 
In both cases security for the payment of the ad¬ 
judged compensation was the pledge of the public 
faith to that end. 
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The fact that the subject matter in Ci\ozier v. 
Krupp was a patent right has significance ojnly with 

i 

respect to the procedure for ascertaining tfce dam¬ 
age and fixing the compensation. It has nothing to 
do with the question whether the pledge of the 
public faith and credit is sufficient. 

The Act of March 1, 1929, gives the owner the 
traditional trial before a jury of freeholders of the 

i 

locality. Thus, the provisions for the ascertain¬ 
ment of the compensation are peculiarly adapted 

I 

to the nature and character of the property. It is 
the provision for payment of the resultinjg judg¬ 
ment that is assimilated to the provisions fbr judg¬ 
ments in the Court of Claims. 

IV 

I 

Appellants seek to distinguish Commercial Sta¬ 
tion Post Office v. United States, 48 Fed. (2d) 183, 
on purely irrelevant matter of detail. What differ¬ 
ence does it make whether three disinterested Com¬ 
missioners had already appraised the 
By appealing to the Circuit Court the owher had 
wiped out that appraisement and was entitled to a 
trial de novo. The appraisal became as if it had 
never been. Moreover, how would a deposit of 
that appraisal guarantee payment of a jury award 
not yet made? It would no more do so tljian the 
deposit of the Secretary of the Treasury’s esti¬ 
mate would here guarantee the payment of the 
jury’s future award. All the trivial distinctions 


i 

i 
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suggested have nothing to do with the ratio deci¬ 
dendi. See 48 Fed. (2d) at page 185. 

The court expressly held that the pledge of the 
public faith and credit by the institution of the pro¬ 
ceeding was sufficient, although (1) the Government 
reserved the right to dismiss the proceeding if the 
award turned out unsatisfactory, although (2) the 
limitation of the amount in the taking act left a 
like discretion in Congress if the ultimate award 
should exceed the $480,000 appropriated, although 
(3) the statute made no provision whatever for tak¬ 
ing possession, and (4) the Taking Act provided 
no money for paying for possession as such in the 
event that the Government, finding the award un¬ 
satisfactory, should turn the property back. The 
whole case turns on the broad proposition that the 
institution of the proceeding under an Act of Con¬ 
gress authorizing the Secretary to acquire or con¬ 
demn the property constituted in itself a sufficient 
pledge to pay for whatever might be taken, includ¬ 
ing temporary possession, in the course of that 
proceeding. 

In the instant case, as in Commercial Station 
Post Office, the Act of Congress expressly desig¬ 
nates the lands to be taken. Act of Jan. 13, 1928, 
c. 9 (45 Stat. 51). The law is, however, that where 
Congress has authorized the acquisition of land for 
a stated public purpose, designating to an executive 
officer the selection of the particular land required, 
the land so selected bv him stands on the same foot- 



13 


ing as if it had been designated in thej statute. 
United States v. Certain Lands in Narraga^isett, 
145 Fed. 654. | 

SECOND POINT j 

I 

There is no merit in appellants’ effort to prevent or delay 
the surrender of possession of the property taken by 
the declaration filed on December 9, 1931 

Under the advance taking provisions of the Act 
of March 1, 1929, title to the real estate is ^vested 
upon the filing of the Declaration of Taking and the 
deposit of the estimated compensation therein 
stated by the head of a Department or othe]r execu¬ 
tive officer authorized by Congress to acqjiire the 
property. The making of the Declaration jand the 
deposit is an executive and not a judicial act and 
constitutes the taking of the property for the use 
of the United States. By the same act, the right 
to just compensation for the property thu£ taken 
vests in the persons entitled thereto, and the public 
faith is thereby pledged for the payment bf such 
compensation. | 

Section 10 provides that the compensation (the 
right to which has been vested in the property own¬ 
ers) shall be ascertained and awarded in the pend¬ 
ing proceeding and established by judgment! there¬ 
in. The compensation thus finally adjudged in¬ 
cludes interest on the awarded value of the prop¬ 
erty from the date of the taking to the payment of 
the compensation, except on the money deposited 
at the time of the Declaration, and thus placed at 
the disposal of the property owner. 
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Thus the same act which vests title to the prop¬ 
erty in the Government vests the right to complete 
compensation, including the deposit, in the prop¬ 
erty owner. So far as the vesting of title is con¬ 
cerned, the transaction is then complete. At that 
point the Government becomes the new owner of 
the property and the former property owner be¬ 
comes the owner of the compensation. So far, 
however, actual possession has not been changed. 
But the right to possession, which follows the title, 
is thenceforth in the United States. For the pur¬ 
pose of protecting the former property owner from 
possible summary eviction, the statute places the 
actual surrender of possession under the protection 
of the court. The Court is further given power 
4 ‘to fix the time within which and the terms upon 
which the parties in possession shall be required to 
surrender possession.” And it is further empow¬ 
ered to make such orders as may be just and equi¬ 
table with respect to mortgages and other encum¬ 
brances, taxes, rents, insurance, and other matters 
incident to the transfer of possession. 

At this point a proceeding, judicial in its nature, 
is initiated. What, then, are the issues? If a 
Declaration has been filed in due form accompanied 
by a deposit of whatever sum the acquiring author¬ 
ity estimates to be the value of the property, the 
taking is complete and title, with the right of pos¬ 
session, has vested in the United States. Note that 
interest begins to run immediately upon the filing 


of the Declaration. Clearly the former ojvner is 
not entitled to both interest and possession. To 
call into operation the court’s power to fix t|ie time 
and terms of surrender all that is necessary is to 
show that the acts required for the divesting of 
title have been complied with, namely, jthat a 
Declaration has been filed and the deposit mjade. 

These facts being duly shown, the whole!power 
and authority of the court is limited to an inquiry 
into those circumstances which should propejrly de- 

i 

termine the time and incidents of the surrender of 

possession. The right to possession, which Jms al- 

1 

ready passed to the Government with the title, 
is not in issue. The court’s function here is admin- 

I 

istrative. It is concerned with those questions of 
time and circumstance which may properly be 
taken into consideration, not for the purpose of 
negating a legal right, but for the purpose olf miti¬ 
gating any hardship that might result from the 
strict and immediate exercise of an admitted jright. 

In other words, the court is clothed with ja dis¬ 
cretion to say when the possession, which the 
Government is entitled to have, shall be surrendered 
in point of fact so as to minimize the inconvenience 
to the former property owner while carrying out 
with reasonable dispatch the public purposes for 
which the Government is acquiring the property. 
What the court is to decide is the balance or con¬ 
venience between the present need of the Govern¬ 
ment for the property as set forth in its petition, 
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on the one hand, and the special, personal or busi¬ 
ness situation of the former owner on the other. 
Clearly these are questions of fact, and the exercise 
of the court’s discretion in that regard is not a 
proper subject for review in a Court of Appeal. 
Manifestly the property owner can not inject into 
the inquiry as to the time of surrender any question 

as to the amount of the estimate made bv the Secre- 

* 

tary. Nor can they impugn the legal effect of the 
Declaration and the deposit by offering to show that 
after the Secretary deposited the $83,000 estimated 
by him opinion witnesses called by the property 
owners placed a much higher valuation on the prop¬ 
erty or that at a still later date a witness called bv 
«• * 

the Government officers in charge of the litigation 
gave as his opinion an amount larger than the 
Secretary’s estimate. 

Under this Act, deposit of the Secretary’s esti¬ 
mated compensation is a condition precedent to the 
taking of the property just as payment of 75 per 
cent of the President's estimate of value was a con¬ 
dition precedent to a taking under Sec. 10 of the 
Lever Act when the owner had declined to accept 
as full satisfaction the amount of compensation 

fixed bv the President. Under neither statute is 
* 

this preliminary payment intended as a guarantee 
or security for the compensation. Nor is the ade¬ 
quacy of the amount fixed by the Secretary or by 
the President the subject of judicial inquiry. Such 
advance payment is not designed to 4 4 protect just 
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compensation.” What “protects” just compensa¬ 
tion is the pledge to pay the judgment for the com¬ 
pensation judicially awarded. 

The purpose of the advance payment is td confer 

i 

a present economic advantage on the property own¬ 
er in addition to the guarantee. Its purpose in 
this act is to place at his immediate disposition 

the whole of what the executive officer thipks the 

1 

property worth, just as its purpose in the Lever 
Act was to place at his disposition three-fourths 
of what the President thought the propertyj worth. 
Surely a payment of 75 per cent of what the Presi¬ 
dent thought the property worth could not in itself 
be a guarantee of the payment even of wljat the 
President thought the property worth, much less 
the guarantee of what the jury might think]it was 
worth. Yet it was sufficient to divest the tiile and 
relegate the owner to the District Court for simi¬ 
lar judgment against the United States. 

What warrant have appellants for assuming that 
a judgment for any amount the jury’s awarcl may 
exceed the deposit will not be paid out of tjie aj> 
propriations of millions of dollars already specifi¬ 
cally made for acquiring these properties in the 
triangle or, in the event that these huge appro¬ 
priations are exhausted, that Congress wiil dis¬ 
honor its pledge of the public faith and refuse to 
pay these judgments as it pays year after] year 

i 

hundreds of judgments of the Court of Claims? 
Such judgments are solemn judgments in justici- 
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able controversies reviewable by the Supreme Court 
of the United States and equally conclusive with 
judgments of that Court. United States v. Klein, 
13 Wall. 144,146. As for the case of Pocono Pines 
Assembly Hotel Company v. The United States, the 
Court of Claims reaffirms in the most emphatic 
manner the finality and conclusiveness of its judg¬ 
ments in the exercise of its general jurisdiction 
under Judicial Code, Sec. 145. U. S. Code, Tit. 28, 
Sec. 250, 288. Appellants might just as well argue 
that when the Supreme Court has affirmed a judg¬ 
ment of the Court of Claims, Congress, if it chooses 
to be perverse, can treat the judgment of that 
august tribunal with contumely because no force 
exists whereby to make it pay. 

It may be superfluous to add that appellants re¬ 
ceived everv consideration in the court below. 
Since the passage of the Act of May 25,1926, appel¬ 
lants had knowledge that the Government intended 
to take their property for public use. This inten¬ 
tion was reiterated in the amendatory Act of Jan. 


13,1928, in which Reservations A and B are specifi- 
callv mentioned. It is evident, of course, that be- 
tween the passage of the taking acts and the filing 
of the condemnation suit negotiations were con- 
ducted for the acquisition of these properties by 
purchase. But apart from that, appellants had 
positive and definite notice of the intention to apply 
the property to public use from the date of the 
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institution of the proceeding, July 20, 1931. From 
that moment they knew that it was within thp power 
of the Government to proceed with the application 
of the property to public use without waiting for 
the termination of the valuation proceeding. That 
the appellants had knowledge of all these circum¬ 
stances and had already taken steps to make pro¬ 
visions for the relocation of their business is obvi- 

I 

ous from the allegations in that regard contained 
in their former petition for summary relief filed 
in this Court. j 

Only after the jury had viewed the property and 

I 

the trial had begun did the Government ayail it¬ 
self of its right to take the property in advance of 
judgment. The Declaration was filed on jDec. 9, 
more than two months before the time fixed by the 

I 

court below for the surrender of possession. The 
rule issued on the petition for the fixing of tl^e time 
and terms of surrender was served before Dec. 15th 
and did not come on for hearing until Dec. 23,1931. 
Appellants had full opportunity to present all cir¬ 
cumstances which might induce a court to mitigate 
the ordinary consequence of a surrender of posses¬ 
sion. The court below reserved their property for 

the last and fixed the date for its surrender 4b davs 

%/ 

later than that on which the greater part pf the 

properties in these squares was required | to be 

. 

given up. 


I 


i 
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THIBD POINT 

To set Sec. 10 of the act of Mar. 1, 1929, in operation the 
acquiring authority is not required to anticipate what 
the award of the jury will be. Nor is his right to 
deposit his estimated compensation affected by the 
opinion of any expert witness called by either party 

The provision for a deposit of the estimated com¬ 
pensation is in addition to the pledge of the public 
faith and credit for the payment of whatever com¬ 
pensation shall be established by judgment in the 
cause. It is intended as an additional advantage to 
the property owner, giving him the immediate bene¬ 
fit of whatever sum the executive officer is willing 
to pay. 

The deposit of such estimated compensation is 
an essential element of the Act of Taking. Both 
the Declaration and the deposit must be made at 
the same time, and taken together constitute the 
legal act whereby the property is taken for public 
use. The transaction is in its nature an executive 
and not a judicial act. AYhen the statute is com¬ 
plied with, the taking is complete. Compliance 
with the statute does not depend upon the mag¬ 
nitude of the estimate. It depends solely upon the 
fact of its being made. 

The amount of the estimated compensation as 

stated bv the Secretarv of the Treasure is not here 
%/ %/ 

in question. The Secretary of the Treasury being 
invested by law with the power to make a deposit 
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of the estimated compensation, the exercise of his 
judgment in that regard can not be challenged by 
the owner or judicially reviewed. It is similar to 
the exercise by the same authority of the power to 
determine whether a given property is or is not 
needed for the statutory public purpose. While 
the Court can pass upon the question whether the 
use stated is public, the determination by th$ execu- 
tive officer that the property is needed for that use 
is conclusive and not reviewable. United States v. 
Certain Lands in Narragansett, 145 Fed. 654, 655. 
So here, the determination by the Secretary of the 
Treasury that $83,000 is in his judgment just com- 

i 

pensation is sufficient for the purpose of invoking 
Sec. 10 of the Act of March 1, 1929. Granting the 
fact that he has so determined, whether the dmount 

i 

be high or low, adequate or inadequate in thb opin- 

i 

ion of others is immaterial and does not present a 
traversible issue. 

When, having made the Declaration and the de¬ 
posit, the United States comes to petition the court 
to fix the time within which and the termi upon 
which possession shall be surrendered, the neces¬ 
sary recital that the Secretary has filed the Decla¬ 
ration and deposited the compensation estimated 
by him does not start a discussion as to whether 
the Secretary’s estimate is an adequate or inade¬ 
quate valuation. 


i 
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Thus appellants’ allegations with respect to the 
Secretary’s estimate presented no issuable mat¬ 
ter. The fact that the Secretary did estimate the 
compensation and deposited the money accordingly 
was not traversed. What they sought to do was 
to impugn the effect of that compliance with the 
statute bv showing that the amount of $S3,000 es- 
timated bv the Secretarv was less than the esti- 
mate of the owners’ witnesses, namely. $350,000 as 
testilied to on December 14,1931, and also less than 
the estimate $130,000 made bv the first of the Gov¬ 


ernment witnesses called to testify long after the 
making of the Declaration, namely, Jan. IS, 1932. 
But all this is clearlv beside the mark. 


The fair market value of the property is to be 

determined by the jury now hearing the cause in 

the court below. The estimated compensation 

which the executive officer is required to deposit 

with the Declaration of Taking has nothing to do 

either with the testimonv of the witnesses at the 

* 

trial (which may come much later) or with the fu¬ 
ture award of the jury. Neither the testimony of 
opinion witnesses nor the ultimate award of the 
iurv, on the other hand, has anv relation to the de- 

•J + 7 • 

posit accompanying the Declaration of Taking. 

The determination of the estimated compensa¬ 
tion bv the executive officer charged with the ad- 
ministrative duty of acquiring the property is a 

matter solelv for the exercise of his discretion and 

* 



involves an act of judgment by him which dan not 
be reviewed by, or drawn in question before, the 
judicial tribunal empowered by law to determine 
the just compensation to be paid for the property. 
The amount of the estimated compensation jstated 
by the executive officer and paid into the registry 
of the court is irrelevant on this appeal. Thjus the 
answer filed to said petition by appellants wjas de- 

i 

signed to raise a false issue wholly foreign fo the 
question then before the court as to the time 1 , when 
and the terms upon which possession should be sur- 

j 

rendered. By the Declaration of Taking the 

i 

United States bound itself to pay whatevei* just 
compensation might be awarded by the jury and 

i 

established by judgment in the cause, togetlied with 
interest on the amount bv which said award fukrlit 
exceed the estimated compensation stated by the 
Secretary of the Treasurv. i 

* *' i 

The amount of the compensation so statcjd by 

said Secretary had nothing to do with the question 

as to what would be a fair and reasonable date for 

the surrender of the property, the real question 

then before the court. The question of the j time 

when and the terms upon which said possession 

should be surrendered was fully presented to and 

heard bv the court below in the exercise of a sound 
* 

discretion conferred upon the court by Sec. ^0 of 
the Act of March 1,1929. The exercise by the court 
of its discretion in that regard is final and cohclu- 
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sive and not subject to be reviewed or reversed in 
this Court. 

It is respectfully submitted that the special ap¬ 
peal should be dismissed or the order of Dec. 24, 
1931, affirmed. 

Seth W. Richardson, 
Assistant Attorney General. 

\ Henry H. Glassie, 

Special Assistant to the Attorney General. 

Alex. H. Bell, Jr., 

Arthur G. Lambert, 

Special Assistants to the 

United States Attorney. 
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